SCHEDULE E.

THE RULES OF THE SUPREME COURT, 1889.
ORDER L

ForM AND COMMENCEMENT OF ACTION.

1. All actions which have hitherto been commenced hy wrib in the
Supreme Court, and all suits which have hitherto been commenced by bill,
petition, or inforiation in equity, or Dy citation, or otherwise, in probate
matters, shall be instituted by a proceeding to be called an action.

2 Subject to rules of Court, proceedings in interpleader shall be
such as those now used at law, and proceedings and applications in other
matters shall be the same as they would have heen if this Act had not
passsed.

ORDER 1L
WrIT oF SUMMONS AND PROCEDURE, &C.

1. Every action in the Court shall be commenced by a writ of sum-
mons, attachment or capias, as the case may be, which shall be indorsed
with, or have attached thereto, a statement of the claim made, or of the
relief or remedy required, in the action.

2. Any costs occasioned by the usc of any more prolix or other forms
of writs, and of claims thereon, than the forms hereinafter prescribed, shall
be borne by the party using the same, wnless the Court or Judge shall
otherwise direct. ‘ '
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3. The writ for the comumencement of an action shall, except in the
cases in which any different form is hereinafter provided, be in the forms
in the appendix A hereto, with such variations as circumstances may
require.

4. No writ for service out of the jurisdiction, or of which notice is to
be given out of the jurisdiction, shall be issued without the leave of a
Court or Judge.

3. A writ to be served out of the jurisdiction, or of which notice is to
be given out of the jurisdiction, shall be in the form in appendix A, with
such variations as circumstances may require Such notice shall be in
form No. 4, in appendix A, with such variations as circumstances may
require.

6. Every writ (unless it shall be otherwise provided) shall bear date
on the day on which the same shall be issued, and shall be tested in the
name of the Chief Justice or of the presiding Judge.

ORDER III.
STATEMENT OF CLAIM,

1. The statement of claim shall be wade with every writ before it is
issued.

2. The plaintiff may, by leave of the Court or Judge, amend the
statement so as to extend it to any other cause of action or any additional
remedy or relief.

3. The statement of claim shall Le coneisé and to the effect of such
of the forms in appendix C hereto as shall be applicable to the case, or if
none be found applicable then such other similarly coneise form as the
nature of the case may require.

4, If the plaintiff sues or the defendant or any of the defendants
is sued in a representative capacity, the statement shall show in what
capacity the plaintiff or defendant sues or is sued.

5. In probate actions the statement shall show whether the plaintiff
claims as creditor, executor, administrator, residuary legatee, next of kin,
or in any and what other character.

6. In all actions where the plaintiff seeks only to recover a debt or
lignidated demand in money payable by the defendant, with or without
interest, arising («) upon a contract, express or implied, (as for instance,
on a bill of exchange, promissory note, or cheque, or other simple contract
debt); or (b) on a bond or contract under seal; or (¢) on a statute where
the sum sought to be recovered is a fixed sum of money or in the nature
of a debt other than a penalty; or (4) on a guaranty, whether under seal
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or not, where the claim against the principal is in respect of a debt or
liquidated demand only; or (£) on a trust; or (f) in actions for the re-
covery of land with or without a claim for rent or mesne profits; the
plaintiff shall in default of appearance and plea, or if the defendant be not
allowed to defend, be entitled o enter final judgment.

7. Wherever the plaintiff's claim is for a debt or liquidated demand
only, the claim, besides stating the nature of the demand, shall state the
amount claimed for debt or in respect of such demand and interest, (if any),
and for costs respectively, and, in case of writs returnable in St. John’s,
shall further state that upon payment thereof within four days after
service, or where the defendant or person to be served resides beyond or
outside the limits of the Central District, then within eight days after
service, or in case of a writ not for service within the jurisdiction within
“ the time allowed for appearance, further proceedings will be stayed. Such
statement shall be in the form in appendix €. The defendant may, not-
withstanding such payment, have the costs taxed, and, if more than
one-sixth shall be disallowed, the plaintiffs solicitor shall pay the costs
of taxation.

8. In all cases in which the plaintiff, in the first instance, desires to
have an account taken, the statement shall contain a claim that such
account be taken.

ORDER IV.
INDORSEMENT OF ADDRESS.

1. The solicitor of a plaintiff suing by a solicitor shall indorse upon
every writ and notice in liew of service of a writ the address of the plain-
tiff, and also, his own name or firm and place of business, and also, if his
place of business shall be more than two miles from the Court House at
St. Johu’s, another proper place, to be called his address for service, which
shall not be more than two miles from the place at which the writ has
been issued, or from that at which it is returnable, where writs, notices,
pleadings, petitions, orders, summonses, warrants, and other documents,
proceedings, and written communications may be left for him.

2. A plaintiff suing in person shall indorse upon every writ, and
notice in lieu of service of writ, his place of vesidence and oceupation, and
also, if his place of residence shall be more than two miles from the place
at which the writ has been issued or at which it is returnable, another
proper place, to be called his address for service, which shall not be niore
than such two miles distant as aforesaid, where writs, notices, petitions,
orders, summonses, warrants, and other documents, proceedings, and
written communications may be left for him,

3. Tu all cases where proceedings are commenced otherwise than by
writ, the rules of this order shall apply to the document by which such
proceedings shall be originated, as if it were a wrib.
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ORDER V.
Issur or Wrir,
L —Place of Issue,

L In any action the plaintiff, wherever resident, may issue a writ at
auy place for which a Comumissioner of the sSapreme Court for the issue
of writs is appointed,

LI —Manner.

2. Writs shall be written or printed, or partly written and partly
printed, on forms to be supplied by the officers of the Court,

5. Writs issued in St John’s shall be sealed with the seal of the
Supreme Court; in the case of writs issued in other places than St. John’s
a seal shall not be necessary.

4. The officer issuing such writ in St. John’s shall make an entry
thereof in a book, to be called the cause book, with the names of the
parties, amount and cause of action, and date and number.

ORDER VI.
CoxcurreNT WRITS,

1. The plaintiff in any action may, at the time of or at any time
during twelve months after the issuing of the original writ, issue one or
more concurrent writ or writs, each concurrent writ to bear teste of the
same day as the original writ, and to be marked © concurrent,” with date
of issue; provided always, that such concurrent writ or writs shall only
be in force for the period during which the original writ in such action
shall be in force. :

2. A writ for service within the jurisdiction may be issued and
marked as a concurrent writ with one for service, or whereof notice in
liew of service is to be given, out of the jurisdietion; and a writ for
service, or whereof notice in lieu of service is to be given, out of the juris-
diction, may be issued and marked as a concurrent writ with one for
service within the jurisdiction.

ORDER VII
DISCLOSURE BY SOLICITORS AND PLAINTIFFS.

L. Every solicitor whose names shall be indorsed on any writ shalll
on demand in writing made by or on behalf of any defendant who has
been served therewith or has appeared thereto, declare forthwith in wri-
ting whether such writ has been issued by him or with his authority or
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privity ; and if such solicitor shall declare that the writ was not issued
by him or with his authority or privity, all proceedings upon the same
shall be stayed, and no further proceedings shall be taken thereupon with-
out leave of the Court or a Judge.

9. When a writ is sued out by partners in the name of their firm,
the plaintiffs or their solicitors shall, on demand in writing by or on
behalf of any defendant, declare forthwith the names and places of resi-
dence of all the persons constituting the firm. And if the plaintiffs or
their solicitor shall fail to comply with such demand, all proceedings in
the action may, upon an application for that purpose, be stayed upon such
terms as the Court or a Judge may direct. And when the names of the
partners are so declared, the action shall proceed in the same manner and
the same consequences in all respects shall follow as if they had been
named as the plaintitfs in the writ. DBut all proceedings shall, neverthe-
less, continue in the name of the firm.

CHANGE OF SOLICITORS.

3 A party suing or defending by a solicitor shall be at liberty to
change his solicitor in any cause or matter without an order for that pur-
pose, upon notice of such change being filed with the proper officer, but
until steh notice is filed and a copy thereof served the former solicitor
shall be considered the solicitor of the party.

ORDER VIIL
RENEWAL OF WRIT.

1. No original writ shall be in force for more than twelve months
from the day of the date thereof, including the day of such date; but if
any defendant therein named. shall not have been served therewith, the
plaintiff may, before the expiration of the twelve months, apply to a
Commissioner for leave to renew the writ; and the Commissioner, if satis-
fed that reasonable efforts have been made to serve such defendant, or
for other good rcason, may renew the original or concurrent writ for six
months from the date of such renewal, inclusive, aud so from time to
time during the currency of the renewed writ. And the writ shall in
such case be renewed by being marked “renewed,” and the date of the
day, month, and the year of such renewal; and a writ so renewed shall
remain in force and be available to prevent the operation of any statute
whercby the time for the commencement of the action may be limited,
and for all other purposes, from the date of the issuing of the original
writ.

If a Commissioner shall decline to renew a writ a Judge may, upon
application, direct it to be renewed.

2. The production of a writ purporting to have been renewed in
manner aforesaid, shall be sufficient evidence of its having been so re-

TR e
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newed, and of the commencement of the action as of the first date of
such renewed writ for all purposes.

3. Where a writ, of which the production is necessary, has been lost,
the Court or a Judge, upon being satisfied of the loss and of the correct-
ness of a copy thereof, may order that such copy shall be used in lieu of
the original writ.

ORDEDR IX.
SERVICE OF WRIT.
Mode of Service.

L. No service of writ shall be required when the defendant, by his
solicitor, agrees in writing to accept service.

2. When service is required the writ shall, wherever it is practicable,
be served in the manner in which personal service is now made, but if it
be made to appear to the Court or to a Judge that the plaintiff is from
any cause unable to effect prompt personal service, the Court or Judge
may make such order for substituted or other service, or for the substitu-
tion of service of notice by advertiscinent or otherwise, as may seem just.

On Particular Defendants.

3. When husband and wife are both defendants to the action, service
on the husband shall be deemed good service on the wife, but the Court
or a Judge may ovder that the wife shall e served with or without service
on the husband

4. When an infant is a defendant to an action, service on his or her
father or guardian, or, if none, then upon the person with whom the
infant resides or under whose care he or she is, shall, unless the Court or
Judge otherwise orders, be deemed good service on the infant ; provided
that the Court or Judge may order that service made or to he made on
the infant shall be deemed good service.

5. When a lunatic or person of unsound mind, not so found by in-
quisition, is a defendant to the action, service on the committee of the
lunatie, or on the person with whom the person of unsound miind resides
or under whose care he or she is, shall, unless the Court or Judge other-
wise orders, be deemed good service on such defendant.

On Partners, Firms and olher Bodies.

6. Where partuers are sued in the name of their firm, or a person,
company, or firm carrying on business or having a house of business in
this Colony, is sued, the writ shall be served either upon the person sued
or upon any one or more of the partners, or at the principal place within
the jurisdiction of the business of the defendants, apon any person having
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ab tho time of serviee the control or management of the business there
and, subject to the rules herein contained, guch service shall be deemed
good service.

7. Whenever, by any statute, provision is made for service of any
writ, bill, petition, or other process, upon any corporation, official, or the
inhabitants of any place, or any society or fellowship, or any body ov
number of persons, whether corporate or otherwise, every writ may be
served in the manner as provided. In the absence of statutory provision
the writ shall be sexved upon either the head officer, secretary, clerk, or
treasurer of any corporation, company, or society, or upon such person,
or in such manner as the Court or Judge may direct

In Actions to Recover Lands.

8. Service of a writ of summons in an action to recover land may,
in case of vacant possession, when it cannot otherwise be effected, he
made by posting a copy of a writ upon the door of the dwelling-house or
other conspicuous part of the property.

Generally.

9, The person serving a writ shall, before returning the writ, indorse
on it the day of the month of the service thereof, and, in case of non-
appearance, an affidavit of service of such writ shall be filed before a
plaintiff can proceed to default.

ORDER X.
SUBSTITUTED SERVICE.

Every application to the Court or a Judge for an order for substituted
or other service, or for the substitution of notice for service, shall be sup-
ported by an affidavit setting forth the grounds upon which the applica-
tion is made.

ORDER XL
SERVICE OUT OF THE JURISDICTION.

1. Service out of the jurisdiction of a writ or notice of a writ, may
be allowed by the Court or a Judge whenever («) the whole subject matter
of the action is land situate within the jurisdietion (with or without rents
or profits), or stock or other property within the jurisdiction ; or (b) any
act, deed, will, contract, obligation or liability, affecting land or heredita-
ments, or stock or property, situate within the jurisdiction, is sought to
be construed, rectified, set aside, or eunforced, or otherwise affected in the
action, or for the breach whereof damages or other relief are or is de-
manded ; or (¢) any relief is songht against any person domiciled or
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ordinarily resident with the jurisdiction; or (d) in probate actions and
where the action is for the administration of the personal estate of any
deceased person, who at the time of his death was domiciled or resident
within the jurisdiction, or for the execution (as to property situate within
the jurisdiction) of the trusts of any written instrument, of which the
person to be served is a trustee, which ought to be. executed according to
the law of this Colony; or (¢) the action is founded on any breach or
alleged breach (1) of a contract made within the jurisdietion; or (2) of a
breach within the jurisdiction of any contract wherever made, which ac-
cording to the terms thereof ought to be performed within the jurisdiction ;
or (/') any injunction is sought as to anything to be done within the juris-
diction, or any nuisance within the jurisdiction is sought to be prevented
or removed, whether damages are or are not also sought in respect thereof ;
or (¢) any person out of the jurisdiction is a necessary or proper party to
an action properly brought against some other person duly served within
the jurisdiction.

2. Every application for leave to serve such writ or notice on a de-
fendant out of the jurisdiction shall be supported by affidavit or other
evidence, stating that in the belief of the deponent the plaintiff has a good
cause of action, and showing in what place or country such defendant is
or probably may be found, and whether such defendant is a British
subject or not, and the ground upon which the application is made ; and
no such leave shall be granted unless it shall be made sufficiently to
appear to the Court or Judge that the case is a proper one for service out
of the jurisdiction under this order,

3. Any order giving leave to effect such service or give such notice
shall limit a time after such service or notice within which such defendant
is to enter an appearance, such time to depend on the place or country,
wherce or within which the writ is to be served or the notice given.

4. When the defendant is neither a British subject nor in British
dominions, notice of the writ, and not the writ itself, is to be served
upon him.

5. Notice in lieu of service shall be given in the manner in which
writs are served.

ORDER XITI.
APPEARANCE.

1. A defendant shall enter his appearance to a writ returnable in
St. Jehn's by delivering to the proper officer for filing and entry, a memo-
randum in writing similar to the form in appendix A, dated on the day of
delivering the same, and containing the name of the defendant’s solicitor
or stating that defendant defends in person.

2. The solicitor of a defendant appearing in St. John’s by a solicitor,
shall state in such memorandum his place of business or his address for
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service, which shall not be more than two miles fromn the Court House in
St. John's.

3. A defendant appearing in person in St. John's shall state in such
memorandum his address, and a place to be called his address for service,
which shall not be more than two miles from the Court House, St Johu’s,

4 Tf the memoradum does not contain such address it shall not be
received ; and if any such address shall be illusory or fictitious, the ap-
pearance may be set aside by the Court or Judge, on the application of
the plaintiff.

5. Where persons are sued as partners in the name of their firm, the

. . . - . ’
shall appear individually in their own names; but all suabsequent pro-
ceedings shall, nevertheless, continue in the name of the firn.

6. Where any person carrying on business in the name of a firm
apparently consisting of more than one person shall be sued in the name
of the firm, he shall appear in his own name; but all subsequent pro-
ceedings shall, nevertheless, continue in the name of the firm.

7. Tt two or more defendants in the same action shall appear by the
came solicitor and at the same time the names of all defendants so ap-
pearing shall be inserted in one memorandu.

8. A solicitor not entering an appearance or putting in bail, or paying
money into Court in liew of bail, in pursuance of his written undertaking
so to do, shall be liable to an attachwment.

9. A defendant may appenr at any time before judgment.

10. In Probate actions any person not named in the writ may inter-
vene and appear in the action as heretofore, on filing an affidavit showing
how he is interested in the estate of the deceased

11. Any person not named as a defendant in & writ for the recovery
of land may by leave of the Court or a Judge appear and defend, on filing
an affidavit showing that he is in possession of the land either by himself
or by his tenant.

12. Any person appearing to defend an action for the recovery of
land as landlord, in respect of property whereof he is in possession only
Dy his tenant, shall state in his appearance that he appears as landlord.

13. Where a person not named as defendant in any writ for the re-
covery of land has obtained leave of the Court or a Judge to appear and
defend, he shall enter an appearance, according to the foregoing rules of
this order, intituled in the action against the party named in the writ as
defendant, and shall forthwith give notice of such appearance to the
plaintift’s solicitor, or Lo the plaintif if he sues in person. and shall in all
subsequent proceedings be named as a party defendant to the action.
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14. Any person appearing to a writ for the recovery of land shall be
at liberty to limit his defence to a part only of the property mentioned in
the writ, describing that part with reasonable certainty in his memo-
randum of appearance, or in a notice therewith intituled in the action
and signed by him or his solicitor ; and an appearance, where the defence
Is not limited as above-mentioned, shall be deemed an appearance to
defend for the whole.

15. A defendant before appearing shall be at liberty, without obtain-
ing an order to enter or entering conditional appearance, to serve notice of
motion to set aside the service upon him of the writ or notice of the writ
or to discharge the order anthorizing such service.

ORDER XIIT.

DEFAULT OF APPEARANCE.

L. Where a defendant fails to appear to a writ, and the plaintiff is
desirous of proceeding, upon default of appearance he shall, before taking
such proceedings, file an affidavit of service or of notice in lieu of service,
or of service upon a defendant’s solicitor who has undertaken to appear in
writing, as the case may be.

2. In case of non-appearance by the defendant, the plaintiff may sign
final or interlocutory judgment, as the case may be, in manner hereinafter
provided by Order XXVT in default of pleading.

3. In case no appearance shall be entered in an action for the re-
covery of land, within the time limited for appearance, or if an appearance
be entered but the defence be limited to part only, the plaintiff shall be
ab liberty to enter a judgment that the person whose title is asserted in
the writ shall recover possession of the land or of the part thereof to
which the defence does not apply.

1. In all actions not by the rules of this Order otherwise specially
provided for in case the party served with the writ and statement of
claim, does not appear within the time limited for appearance, upon the
filing by the plaintiff of a proper affidavit of service, the action may pro-
ceed as if such party had appeared, subject, as to actions where an account

is claimed, to the provisions of Order XV,

5. Where no appearance has been entered to a writ for a defendant
who is an infant or a person of unsound mind, not so found by inquisition,
the plaintiff may apply to the Court or a J udge for an order that some
proper person be assigned guardian of such defendant, by whom he may

appear and defend the action. But no such order shall be made unless it

appears on the hearing of such application that the writ was duly served,
and that notice of such application was, after the expiration of the time
allowed for appearance, and at least three clear days before the day in
such notice named for hearing the application, served upon or left at the
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dwelling-house of the person with whom or under whose care such de-
fendant was at the time of serving such writ, and also (in the case of such
defendant being an infant not residing with or under the care of his father
or guardian) served upon or left at the dwelling-house of the father or
guardian, if auny, of such infant, unless the Court or Judge, at the time of
hearing such application, shall dispense with such last-mentioned service.

6. No final judgment by default shall be entered upon a writ issued
outside the Central District, or against any defendant resident outside the
said district, upon process returnable in St. John's, except by leave of the
Court or a Judge, and upon such proof of the indebtedness of the defen-
dant as the Court or Judge may require; and it shall be competent for
the Court or Judge to make any order for the further notification of the
defendant as may appear jast.

7. Where judgment is entered pursuant to any of the preceding rules
of this order, it shall be lawful for the Court or a Judge to set aside or
vary such judgment upon such terms as may be just.

ORDER XIV.

1.EAVE TO SIGN JUDGMENT AND DEFEND WHERE WRIT FOR LIQUIDATED
DeManD, &cC.

1. Where the defendant appears and pleads to a writ with a claim

for a debt or a liquidated demand or for recovery of land, the plaintiff

may, on affidavit made by himself or by any other person who can swear
positively to the facts, verifying the cause of action and the amount
claimed, (if any), and stating that in his belief there is no defence to the
action, apply to a judge for liberty to enter final judgment for the amount
claimed, together with interest, if any, or for recovery of the land, (with
or without rent or mesne profits), as the case may be, and costs. The
Judge may thereupon, unless the defendant by affidavit or otherwise shall
satisfy him that he has a good defence $0 the action on the merits, or
disclose such facts as may be deemed sufficient to entitle him to defend,
make an order empowering the plaintiff’ to enter judgment accordingly.

9. The application by the plaintiff for leave to enter final judgment
under the last preceding rule shall be made by order returnable not less
than two clear days after service, accormpanied by a copy of the affidavit
and exhibits referred to therein.

3. The defendant may show cause against such application by affi-
davit, or (except in actions for the recovery of land) by offering to bring
into Court the sum claimed with the writ. Such affidavit shall state
whether she defence alleged goes to the whole or to part only, and (if s0)
to what part, of the plaintiff’s claim. And the Judge may, if he think fi,
order the defendant or his agent, or, in the case of a company or corpo-
ration, any officer thereof, to attend and be examined upon oath, or to
produce any leases, deeds, books, or documents, or copies of or extracts

therefrom. -
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4. If 1t appear that the defence set up by the defendant applies only
to a part of the plaintiff’s claim, or that any part of his claim is admitted,
the plaintiff shall have judgment forthwith for such part of his claim as
the defence does not apply to or as is admitted, subject to such terms (if
any) as to suspending execution, or the payment of the amount levied or
any parb thereof into Clourt by the Sheriff, the taxation of costs, or other-
wise, as the Judge may think fit. And the defendant may be allowed to
defend as to the residue of the plaintiff’s claim.

5. If it appear to the Judge that any defendant has a good defence
to or ought to he permitted to defend the action, and that any other de-
fendant has not such defence and ought not to be permitted to defend, the
former may be permitted to defend, and the plaintiff shall he entitled to
enter final judgment against the latter, and may issue execution upon such
Judgment without prejudice to his right to proceed with his action against
the former.

6. Leave to defend miay be given unconditionally or subject to such
terms as to giving security, or time and mode cf trial, or otherwise, as the
Judge may think fit.

7. The Court or Judge may, with consent of all parties, dispose of
the action finally i1 & summary manner, on such terms as to costs, or
otherwise, as the Court or Judge may think fit.

ORDER XYV.
APPLICATION FOR AN ACCOUNT,

1. Where the claim with a writ is for an account, or involves taking
an account, if the defendant either fails to appear, or does not after ap-
pearance, by affidavit or otherwise, satisfy the Court or a Judge that there
is some preliminary question to be tried, an order for the proper accounts,
with all necessary inquiries and directions heretofore used in equity in
similar cases, shall be forthwith made.

2. An application for such order us mentioned in the last preceding
rule shall be made by motion, and be supported by an affidavit, when
necessary, filed on behalf of the plaintiff, stating concisely the grounds of
his claim to an account. The application may be wade at any time atter
the time for entering an appearance has expired.

ORDER XVI,
PARTIES.

I—CGenerally.

1. All persons may be joined as plaintiffs in whom the right to any
reliel claimed is alleged to exist whether jointly, severally, or in the
alternative. And judgment iay be given for such one or more of the
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plaintiffs as may be found to be entitled to relief, for such relief as he or
they may be entitled to, without any amendment. But the defendant,
though unsuccessful, shall be entitled to his costs, oecasioned by so joining
any person who shall not be found entitled to relief, unless the Court or
a Judge in disposing of the costs shall otherwise direct.

2. Where an action has been commenced in the name of the wrong
person as plaintiff, or where it is doubtful whether it has been commenced
in the name of the right plaintiff, the Court or Judge may, if satisfied
that it has been so commenced through a bona jfide mistake, and that it is
necessary for the determination of the real matter in dispute, so to do,
order any other person to be substituted or added as plaintiff upon such
terms as may be just.

3. Where in an action any person has been improperly or unneces-
sarily joined as a co-plaintiff, and a defendant has set up a counter-claim
or set-off, he may obtain the benefit thereof by establishing his set-off or
counter-claim as against the parties other than the co-plaintiff so joined,
notwithstanding the misjoinder of such plaintiff or any proceeding conse-
quent thereon.

4. All persons may be joined as defendants against whom the right
to any relief is alleged to exist, whether jointly, severally, or in the alter-
native. Any judgment may be given against such one or more of the.
defendants as may be found to be liable, according to their respective
liabilities, without any amendment.

5. Tt shall not be necessary that every defendant shall be interested
as to all the relief prayed for, or as to every cause of action included in
any procecding against him; but the Court or a Judge may make such
order as may appear just to prevent any defendant from being embar-
rassed or put to expense by being required to attend any proceedings in
which he may have no interest.

6. The plaintiff may, at his option, join as parties to the same action
all or any of the persons severally, or jointly and severally liable on any
one contract, including parties to bills of exchange and promissory notes.

7. Where the plaintiff is in doubt as to the person from whom he is
entitled to redress, he may, in such manner as hereinafter mentioned, or
as may be prescribed by any special order, join two or more defendants,
to the intent that the question as to which (if any) of the defendants is
liable, and to what extent, may be determined as between all parties.

8. Trustees, executors and administrators may sue and be sued on
hehalf of or as representing the property or estate of which they are
trustees or representatives, without joining any of the persons beneficially
interested in the trust or estate, and shall be considered as representing
such persons ; but the Court or a Judge may, at any stage of the proceed-
ings, order any of such persons to be made parties either in addition to or
in lieu of the previously existing parties.
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0. Where there are numerous persons having the same interest in
one cause or matter, one or more of such persons may sue or be sued, or
may be authorized by the Court or a Judge to defend in such cause or
matter on behalf or for the benefit of all persons so interested.

10. Subject to the provisions of the Act and these rules, in all pro-
bate actions, the rules as to parties, in use on the probate side previously
to the eommencement of this Act, shall continue to be in force.

11. No cause or matter shall be defeated by reason of the mis-joinder
or non-joinder of parties, and the Cowrt may in every cause or matter
deal with the matter in controversy so far as regards the rights and in-
terests of the parties actually before it. The Court or a Judge may, at
any stage of the proceedings, either upon or without the application of
either party, and on such terms as may appear to the Court or a Judge to
be just, order that the names of any parties improperly joined, whether
as plaintiffs or as defendants, be struck out, and that the names of any
parties, whether plaintiffs or defendants, who ought to have been joined,
or whose presence before the Court may be necessary in order to enable
the Court effectually and completely to adjudicate upon and settle all the
questions involved in the cause or matter, be added. - No person shall be
added as a plaintiff suing without a next friend, or as the next friend of
the plaintift under auy disability, without his own consent in writing
thereto. Kvery party whose name is to be added as defendant shall be
served with a writ or notice in manuer hereinafter mentioned, or in such
manner as may be preseribed by any special order, and the proceedings as
against such party shall be deemed to have begun only on the service of
such writ or notice.

12. Any application to add or strike out or substitute a plaintiff or
defendant may be made to the Court or a Judge at any time before trial
by motion, or at the trial of the action in a summary manner.

13. Where a defendant is added or substituted, the plaintiff shall,
unless otherwise ordered by the Court or a Judge, file an amended copy of
and sue out a writ, and serve such new defendant with such writ or notice
in liew of servize thereof in the same mauner as original defendants are
served,

Il —Pariners.

14. Any two or more persons claiming or being liable as co-partners
may sue or be sued in the name of the respective firms, if any, of which
such persons were co-partuers at the time of the aceruing of the cause of
action ; and any party to an action may in such case apply by motion to
a Judge for a statement of the names of the persons who were, at the
time of the accruing of the cause of action, co-partners in any such firm,
to be furnished in such manner, and verified on oath or otherwise, ag the
Judge may direct. Provided that, in the case of a co-partnership which
has heen dissolved, to the knowledge of the plaintiff, before the commence-
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ment of the action, the wiit shall be served upon every person sought to
be made lable.

15. Any person carrying on business in the name of a firm appavently
consisting of more than one person may be sued in the name of such firm.

II1I— Persons under Disability.

16. Infants where they are required to sue by their next friends,
may sue as plaintiffs by their next friends, in the manner heretofore
practised in equity, and may, in like manner, defend by their gnardians
appointed for that purpose. Married women may sue and be sued as pro-
vided by the Married Women’s Property Acts.

17. Where lunatics and persons of unsound mind not so found by
inquisition might respectively, before the passing of this Act, have sued
as plaintiffs, or would have been liable to be sued as defendants in any
action or suit, they may respectively sue as plaintiffs in any action by
their committee or next friend according to the practice in equity, and
may in like manner defend any action by their committees or guardians
appointed for that purpose.

18. An infant shall not (except where expressly allowed by law)
enter an appearance except by his guardian ad litem. -No order for the
appointment of such guardian shall be necessary, but the solicitor ap-
plying to enter such appearance, shall make and file an affidavit in the
form 1n appendix A, with such variations as circumstances may require.

19. Every infant served with a petition or notice of motion, or order
in a matter, shall appear on the hearing thercof by a guardian ad litem in
all cases in which the appointment of a special guardian is not provided
for. No order for the appointment of such guardian shall be necessary,
but the solicitor by whom he appears shall previously make and file an
affidavit as in the last rule mentioned.

920. Before the name of any person shall be used in any action as next
friend of any infant, or other party, or as relator, such person shall sign a
written authority to the solicitor for that purpose, and the authority shall
be filed in the Clerk’s office.

91. Tn all causes or matters to which any infant or person of unsound
mind, whether so found by inquisition or not, or person under any other
disability, is a party, any consent as to the mode of taking evidence or as
to any other procedure, shall, if given with the consent of the Court or a
Judge by the next friend, guardian, committee, or other person acting on
behalf of the person under disability, have the same force and effect as if
such party were under no disability and had given such consent.

TV—Proceedings by or against Pawpers.

22, Any person may be admitted in the manner lLieretofore ac-
customed to suc or defend as a pauper on proof that he is not worth $40,

wh
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his wearing apparel and the subject-matter of the cause or matter only
-excepted.

23. No person shall be permitted to sue as a pauper unless a petition
(verified by affidavit) setting out a full and true statement of all the
materlal facts to the best of the deponent’s knowledge and belief, shall be
produced before the Court or Judge to whom the application is made, and
the Court or' Judge may require the opinion, in writing, of counsel or
solicitor upon such petition,

24. A person admitted to sue or defend as a pauper shall not he liable
to any Court fee,

25. Where & person is admitted to sue or defend as a pauper the
Court or a Judge may, if necessary, assign a counsel or solicitor, or both,
to assist him, and a counsel or solicitor so assigned shall not be at liberty
to refuse his assistance unless he satisfies the Court or Judge that he has
some good reason for refusing.

26. Whilst a person sues or defends as a pauper no person shall take
or agree to take, or seek to obtain from him any fee, profit, or reward, for
the conduet of his business in the Court, and any person who takes, or
agrees to take, or seeks to obtain any such fee, profit, or reward, shall be
guilty of a contempt of Court.

27. Tf any person admitted to sue or defend as a pauper gives, or
agrees to give, any such fee; profit, or reward, he shall be forthwith dis-
paupered, and shall not be afterwards admitted again in the same cause to
sue or defend as a pauper.

28. Tt shall Le the duty of the solicitor assigned to a person admitted
to sue or defend as a pauper to take care that no notice is served, or order
issued, or petition presented, without good eause.

29. Costs ordered to be paid to a person admitted to sue or defend as
& pauper shall, unless the Court or a Judge shall otherwise direct, be taxed
as in other cases.

V.—Administration and Execution of Trusts.

30. In any case in which the right of the next of kin or a class shall
depend upon the construction which the Court or a Judge may put upon
an instrument, and it shall not be known or shall be dificult to ascertain
who is or are such next of kin or class, and the Court or Judge shall con-
sider that in order to save expense or for some other reason it will be
convenient to have the questions of construction determined before such
next of kin or class shall have been ascertained by means of inquiry or
otherwise, the Court or Judge may appoint some one or more persons to
represent such next of kin or class, and the judgment of the Court or
Judge in the presence of such persons shall he binding upon the next of
kin, or class so represented, '
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31. Any residuary legatee or next of kin entitled to a judgment or
order for the administration of the estate of a deceased person, may have
the same without serving the remaining residuary legatees or next of kin.

32, Any legatee interested in a legacy charged upon chattels real,
and any person interested in the proceeds of such property directed to be
sold, and who may be entitled to a judgment or order for the administra-
tion of the estate of a deceased person, may have the same without serving
any other legatee or person interested in the proceeds of the estate.

33. Any one of several cestuis que trust under any deed or instrument
entitled to a judgment or order for the execution of the trusts of the
deed or instrument, may have the sume without serving any other cestui
que trust.

34. In all cases of actions for the prevention of waste or otherwise
for the protection of property, one person may sue on behalf of himself
and all persons having the same interest.

35. Any executor, administrator, or trustee entitled thereto may have
a judgment or order against any one legatee, next of kin, or cestut que trust
for the administration of the estate or the execution of the trusts.

36 The Court or a Judge may require any person to be made a party
to any action or proceeding, and may give the conduct of the action or
proceeding to such person as he may think fit, and may make such order
in any particular case as he may think just for placing the defendant on
the record on the same footing in regard to costs as other parties having
a common interest with him in the matters in question.

37. Wherever, in any action for the adninistration of the cstate of
» deceased person or the execution of the trusts of any deed or instru-
ment, or for the partition or sale of any property, a judgment or an order
has been pronounced or made—

(a.) Under Order XV.;
(v.) Under Order XXX.;

(c.) Affecting the rights or interests of persons not parties to the
action ;
the Court or a Judge may direct that any persons interested in the estate
or under the trust or in the-property, shall be served with notice of the
judgment or order; and after such notice such persons shall be bound by
the proceedings, in the same wanner as it they had originally been made
parties, and shall be at liberty to attend the proceedings under the judg-
ment or order. Any person so served may, within one month after such
service, apply to the Court or Judge to discharge, vary, or add to the
judgment or order.

38. Tt shall not be necessary for any person served with notice of
any judgment or order, to obtain an order for liberty to attend the pro-
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ceedings under such judgment or order, but such person shall be at liberty
to attend the p10ceedmtrs upon entering an appearaunce in the same
manner, and subject to the same provisions, as a defendant entering an
appearance.

39. A memorandum of the service upon any person of notice of the
judgment or order in any action under rale 37 shall be entered in the
Clerk’s office upon due proof by atfidavit of such service.

40. Notice of a judgment or ovder served pursuant to rule 37 shall
be entitled in the action, and there shall be endorsed thereon a memoran-
dum in the form in appendix F.

41. Notice of a judgment or order on an infant or person of unsound
mind not so found by inquisision shall be served in the same manner as
a writ in an action.

42, If, in any cause, matter, or other proceeding it shall appear to
the Court or a Judge that any deceased person who was interested in the
matter in question has no legal personal representative, the Court or
Judge may proceed in the absence of any person representing the estate
of the deceased person, or may appoint some person to represent his
estate for all the purposes of the cause, matter, or other proceeding, on
such notice to such persons (if any) as the Court or Judge shall think fit,
either specially or generally by public advertisemnent, “and the order so
made, and any order consequent thereon, shall hind the estate of the
deceased person in the same manner in every respect as if o duly con-
stituted legal personal representative of the deceased had been a party to
the cause, matter, or proceeding.

43. In any cause or matter for the administration of the estate of a
deceased person, no party other than the executor or administrator shall
unless by leave of the Court or Judge, be entitled to appear either in
Court or in chambers on the claim of any person not a party to the cause
or matter against the estate of the deceased person in respect of any debt
or liability. The Court or a Judge may direct or give liberty to any other
party to the cause or matter to appear, either in addition to or in the
place of the executor or administrator, upon such terms as to costs or
otherwise as they or he shall think fit.

VI—Third Party Procedure.

44. Where a defendant claims to be entitled to contribution, or in-
demnity over against any person not .a party to the action, he may, by
leave of the Court or a Judge, issue a notice (hereinafter called the third-
party notice) to that effect stamped with the seal of the Court, or counter-
signed by a clerk of the Court A copy of such notice shall be filed with
the proper officer and served on such person according to the rules
relating to the service of writs The notice shall staute the nature and
grounds of the claim, and shall, unless otherwise ordered by the Court or
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a Judge, be served within the time limited for delivering his defence. Such
notice may be in the form or to the effect of the form in appendix B,
with such variations as circumstances may require, and therewith shall
be served a copy of the statement of claim, and copy of the writ in the
action.

45. Tt a person not a party to the action, who is served as mentioned
in foregoing rule (hereinafter called the third party), desires to dispute
the plaintiff’s claim in the action as against the defendant on whose
behalf the notice has been given, or his own liability to the defendant, the
third party must enter an appearance and defence in the action within
four days from the service of the notice. In default of his so doing, he
shall be deemed to admit the validity of the judgment obtained against
such defendant, whether obtained by consent or otherwise, and his own
liability to contribute or indemnify, as the case may be, to the extent
claimed in the third-party notice. Trovided always, that a person so served
and failing to appear and defend within the said period may apply to the
Court or a Judge for leave to appear and defend, and such leave may be
given upon such terms, if any, as the Court or Judge shall think fit.

46, Where a third party makes default in entering an appearance
and defence in the action, in case the defendant giving the notice suffer
judgment by defauls, he shall be entitled at any time, after satisfaction of
the judgment against himself, or before such satisfaction by leave of the
Court or a Judge, to enter judgment against the third party to the extent
of the contribution or indemnity claimed in the third party notice; pro-
vided that it shall be lawful for the Court or a Judge to set aside or vary
such judgment upon such terms as may seem just.

47. Where a third party makes default in entering an appearance
and defence in the action, in case the action is tried and results in favor
of the plaintiff, the Judge who tries the action may, at or after the trial,
enter such judgment as the nature of the case may require for the de-
fendant giving the notice against the third party ; provided that execution
thereof be not issued without leave of the Judge until after satisfaction
by such defendant of the verdiet or judgment against him. And if the
action is finally decided in the plaintiff’s favour, otherwice than by trial,
the Court or a Judge may, on application by motion, order such judgment -
as the nature of the case may require to be entered for the defendant,
giving the notice against the third party at any time after satisfaction by
the defendant of the amount recovered by the plaintiff against him.

48 TIf a third party appears and defends, pursuant to the third-party
notice, the defendant giving the notice may apply to the Court or a Judge
for directions, and the Court or Judge, upon the hearing of such applica-
tion, may, if satisfied that there is a question proper to be tried as to the
liability of the third party to make the contribution or indemnity claimed,
in whole or in part, order the question of such liability, as between the
third party and the defendant giving the notice, to be tried in such man-
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ner, at or after the trial of the action, as the Court or Judge may direct ;
and, if not so satisfied, may order such judgment as the nature of the casc
may require to be entered in favour of the defendant giving the notice
against the third party.

49 The Court or a Judge upon the hearing of the application men-
tioned in preceding rule, may, if it shall appear desirable to do so, give
the third party liberty to defend the action, upon such terms as may be
just, or to appear at the trial and take such part therein as may be just.
and generally may order such proceedings to be taken, documents to be
delivered, or amendments to be made, and give such directions as to the
Court or Judge shall appear proper for having the question most conveni-
ently determined, and as to the mode and extent in or to which the third
party shall be bound or made liable by the judgment in the action.

50. The Court or a Judge may decide all questions of costs, as he-
tween a third party and the other parties to the action, and may order
any one or more to pay the costs of any other, or others, or give such
direction as to costs as the justice of the case may require.

51. Where a defendant claims to be entitled to contribution or in-
demnity against any other defendant to the action, a notice may be issued
and the same procedure shall be adopted, for the determination of such
questions between the defendants, as would be issued and taken against
such other defendaunt, if such last-mentioned defendant were a third party;
but nothing herein contained shall prejudice the rights of the plaintiff
against any defendant in the action.

ORDER XVII.
CHaNGE oF PARTIES BY DEATH, &C.

1. A cause or matter shall not become abated by reason of the mar-
riage, death, bankruptey, or insolvency, of any of the parties, if the cause
of action survive or continue, and shall not become defective by the
assignient, creation, or devolation of any estate or title pendente lite; and,
whether the cause of action survives or not, there shall be no abatement
by reason of the death of either party between the verdict or finding of
the issues of fact and the judgment, but judgment may in such case be
entered, notwithstanding the death.

2. In case of the marriage, death, bankruptey, or insolvency, or devo-
Iution of estate by operation of law, of any party to a cause or matter, the
Court or a Judge may, if it be deemed necessary for the complete settle-
ment of all the questions involved, order that the husband, personal
representative, trustee, or other successor in interest, if any, of such party
be made a party, or be served with notice in such manner and form as
hereinafter prescribed, and on such terms as the Court or Judge shall
think just, and shall make such order for the disposal of the cause or
matter as may be just.
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3. In case of an assignment, creation, or devolution of any estate or
title pendente lile, the cause or matter may be continued by or against the
person to or upon whom such estate or title has come or devolved.

4. Where by reason of marriage, death, bankruptey, or insolvency, or
any other event occurring after the commencement of a cause or matter,
and causing a change or transmission of interest or liability, or by reason
of any person interested comning into existence after the commencewment of
the cause or matter, it becomes necessary or desirable that any person not
already a party should be made a party, or that any person already a
party should be made a party in another capacity, an order that the pro-
ceedings shall be carried on between the continuing parties, and such new
party or parties, may be obtained ¢v parte on application to the Court or
a Judge, upon an allegation of guch change, or transmission of interest

O
or liability, or of such person interested having come into existence.

5. An order obtained as in the last preceding rule mentioned, shall,
unless the Court or Judge shall otherwise direct, be served upon the con-
tinuing party or parties, or their solicitors, and also upon each such new
party, unless the person making the application be himself the only new
party, and the order shall from the time of such service, subject neverthe-
less to the next two following rules, be binding on the persons served
therewith, and every person served therewith who is not already a party
to the cause or matter shall be bound to enter an appearance thereto
within the same time and in the same manner as if he had been served
with a writ of summons.

6. Where any person who is under no disability or under no dis-
ability other than coverture, or being under any disability other than
coverture, but having a guardian ad litem in the cause or matter, shall be
served with such order as in rule 4 mentioned, such person may apply to
the Court or a Judge to discharge or vary such order at any time within
four days from the service thereof.

7. Where any person being under any disability other than coverture,
and not having o guardian ad litem in the cause or matter, is served with
any order as in rule 4 mentioned, such person may apply to the Court or
a Judge to discharge or vary such order at any time within four days from
the appointment of a guardian ad litem for such party, and until such
period shall have expired such order shall have no force or effect as
against such last-mentioned person.

8. When the plaintiff or defendant in a cause or matter dies, and the
cauge of action survives, but the person entitled to proceed fails to pro-
ceed, the defendant (or the person against whom the cause or matter may
be continued) may apply by motion to compel the plaintiff (or the person
entitled to proceed) to proceed within snch time as may be ordered ; and
in default of such proceeding, judgment may be entered for the defendant,
or, as the case may be, for the person against whom the cause or matter
might have been continued ; and in such case, if the plaintiff has died
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execution may issue as in the case provided for by Order XXXVIIL.,
Rule 17.

9. Where any cause or matter becomes abated, or in the case of any
such change of interest as is by this order provided for, the solicitor for
the plaintiff or person having the conduct of the cause or matter, as the
case may be, shall certify the fact to the proper officer, who shall eanse an
entry thereof to be made in the Cause Book opposite to the name of such
cause or matter.

10. Where any cause or matter shall have been standing for one year
in the Cause Book marked as “abated,” or standing over generally, such
cause or matter ab the expiration of the year shall be struck out of the

Cause Book.

ORDER XVIII.
Jomxper oF CAUSES OF AcCTION,

1. Subject to the following rules of this order, the plaintiff may unite
in the same action several causes of action, but if it appear to the Cewrt
or a Judge that any such causes of action cannot be conveniently tried or
disposed of together, the Court or Judge may order separate trials of any
of such causes of action to be had, or may make such order as may be
necessary or expedient for the separate disposal thereof,

9. No cause of action shall, unless by leave of a Court or a Judge,
be joined with an action for the recovery of land, except claims in respect
of mesne profits or arrears of rent or double value in respect of the pre-
mises claimed, or any part thereof, and damages for breach of any con-
tract under which the same or any part thereof arce held or for any wrong
or injury to the premises claimed: Provided that nothing in this order
contained shall prevent any plaintiff in any action for foreclosure or re-
demption from asking for or obtaining an order against the defendant for
delivery of the possession of the mortgaged property to the plaingiff on
or after the order absolute for foreclosure or redemption, as the case may
be, and such an action for foreclosure or redemption and for such delivery
of possession shall not be deemed an action for the recovery of land
within the meaning of these rules: Provided also, that in case any
mortgage security shall be foreclosed by reason of the default to redeem
by any plaintiff in a redemption action, the defendant in whose favour
such foreclosure has taken place may, by motion or summons, apply to the
Court or a Judge for an order for delivery to him of possession of the
mortgaged property, and such order may be made thereupon as the justice
of the case shall aequire.

3. Claims by a trustee in bankruptey or insolvency, as such, shall
not, unless by leave of the Court or a Judge, be joined with any claim by
him in any other capacity. ’
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4. Claims by or against husband and wife may be joined with claims
by or against either of them separately.

5. Claims by or against an executor or administrator as such may be
Joined with claims by or against him personally, provided the last-men-
tioned claims are alleged to arise with reference to the estate in respect
of which the plaintiff or defendant sues or is sued as executor or admin-
istrator.

6. Claims by plaintiffs jointly may be joined with claims by them or
any of them separately against the same defendant.

7. The last three preceding rules shall be subject to rules one, eight
and nine of this order.

8. Any defendant alleging that the plaintiff has united in the same
action several causes of action which cannot be conveniently disposed of
together, may at any time apply to the Court or a Judge for an order
confining- the action to such of the causes of action as may be con-
veniently disposed of together.

9. If on the hearing of such application as in the last preceding rule
mentioned, it shall appear to the Court or a Judge that the causes of
action are such as cannot all be conveniently disposed of together, the
Court or Judge may order any of such causes of action to be excluded,
and consequential amendments to be made, and may make such order as
to costs as may be just.

ORDER XIX.

PLEADING GENERALLY.

1. The plaintiff shall, with the copy of the writ, serve upon the de-
fendant a statement of his claim and of the relief or remedy to which he
claims to be entitled, being a copy of that accompanying the original writ.

2. The defendant shall file with his appearance his defence, set-off or
counter-claim, if any, and within the time limited for appearing and plead-
ing (unless the time be extended), deliver to the plaintiff a copy thereof.

3. The plaintiff shall (unless the time be extended) within two days
after receiving the defence, set-off or counter-claim, file and deliver his
reply (if any) thereto.

4. No pleading subsequent to reply other than a joinder of issue shall
be pleaded without leave of the Court or Judge, and then only upon such
terms as the Court or Judge shall think fit, and within two days after
delivery of the previous pleading, unless the time shall be shortened or
extended by the Court or Judge. No new assignment shall be necessary
or used, but everything which was formerly alleged by way of new assign-
ment may hereafter be introduced by amendment of the statement of
claim or by way of reply.

5. Assoon as any party has joined issue upon the preceding plead-
ing of the opposite party simply, withont adding any further or other
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pleading thereto, or if the plaintiff does not deliver a reply to the defence,
or any party does not deliver any subsequent pleading within the period
allowed for that purpose, the pleadings between such parties shall be
deemed to be closed, and all the material statements of fact in the
pleading last delivered shall be deemed to have bLeen denied and put
n issue,

6. The statement of claim and all subsequent pleadings shall be
concise and as brief as the nature of the case will admit, and shall contain
only a statement in summary form similar to or in effect such as the ex-
amples in appendix C and D, of the material facts on which the party
pleading relies for his claim or defence, hut not the evidence upon which
they are to be proved, and shall, when necessary, be divided into para-
graphs numbered consecutively. Dates, sums, and numbers shall be
expressed in figures. The pleadings shall be signed by the solicitor, or by
the party if he sues or defends in person In common actions, set-off or
counter-claims for debt, such as for goods sold, money paid, money re-
ceived, wages, work and labour, use and occupation, ete., an account or
bill of particulars shall be a sufficient statement of claim, set-off or
counter-claim, (subject to application for better particulars); provided
such statement of claim, set-off or counter-claim be marked as such, (as
the case may be), and be entitled in the cause, and signed by the solicitor
or by the party pleading if not acting by a solicitor.

7. In all cases in which the party pleading relies on any misrepre-
sentation, fraud, breach of trust, wilful defaunlt, or undue influence, and in
all other cases in which particulars may be necessary beyond such as are
exemplified in the forms aforesaid, particulars (with dates and items if
necessary) shall be stated in the pleading ; provided that, if the particulars
be of debt, expenses or damages, the fact must be so stated, with a refer-
ence to full particulars already delivered or to be delivered with the
pleading,

8. A further and better statement of the nature of the claim or de-
fence, or further and better particulars of any matter stated in any
pleading, notice, or written proceeding requiring particulars, may in all
cases be ordered, upon such terms, as to costs and otherwise, as may
be just,

9. The party at whose instance particulars have been delivered under
a Judge’s order, shall, unless the order otherwise provides, have the same
length of time for pleading after the delivery of the particulars that he
had at the return of the order. Save as in this rule provided, an order
for particulars shall not, unless the order otherwise provides, operate as a
stay of proceedings, or give any extension of time.

10. Every pleading or other document required to be delivered to
a party, or between parties, shall be delivered in the manner now in use
to the solicitor of every party who appears by a solicitor, or to the party
if he does not appear by a solicitor, but if no appearance has been entered
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for any party, or no address for service given in manner hereinbefore
prescribed, then such pleading or document shall be delivered by being
filed with the proper officer.

11. Every pleading shall be filed and shall he delivered letween
parties, and shall be marked on the face with the date, the title of the
action, and the description of the pleading, and shall be endorsed with the
name and address for service of the solicitor, or of the party pleading if
not acting by a solicitor.

12. Bvery allegation of fact in any pleading in an action, not being
a petition or summons, if not denied specifically or by necessary implica-
tion, or stated to be not admitted in the pleading of the opposite party,
shall be taken to be admitted, except as against an infant, lunatic, or per-
gon of unsound wmind, not so found by inquisition.

13. Any condition precedent, the performance or oceurrence of which
is intended to be contested, shall be distinctly specified in his pleading by
the plaintiff or defendant (as the case may be); and subject thereto an
averment of the performance or occurrence of all conditions precedent
necessary for the case of the plaintiff or defendant shall be implied in
Lis pleading.

14 The defendant or plaintiff (as the case may be) must raise by his
pleading all matters which show the action or counter-claim not to be
maintainable, or that the transaction is either void or voidable in point of
law, and all such grounds of defence or reply, (as the case may Dbe), as if
not raised would be likely to take the opposite party by surprise, or would
raise issues of fact not arising out of the preceding pleadings as for in-
stance, fraud, statute of limitations, release, payment, performance, facts
shewing illegality, either by statute or common law, or statute of frauds.

15. No pleading, not being a petition or summons, shall, except by
way of amendment, raise any new ground of claim or contain any allega-
tion of fact inconsistent with the previous pleadings of the parties pleading
the same.

16. Tt shall not be sufficient for a defendant in his statemnent of de-
fence to deny generally the grounds alleged by the statement of claim, or
for a plaintiff in his reply to deny generally the grounds alleged in a
defence Ly way of counter-claim, but each party must deal specifically
with each allegation of fact of which he does not admit the truth, except
damages. :

17 Subject to the last preceding rule, the plaintiff by his reply may
join issue upon the defence, and each party in his pleading (if any) subge-
quent to reply may join issue upon the previous pleading.  Such joinder
of issue shall operate us a deninl of every material allegation of facts in
the pleading upon which issue is joined, but it may except any facts which
the party nwy be willing Lo admit, and shall then operate as a denial of
the facts not so admitted, J
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18. When a party in any pleading denies an allegation of fact in the
previous pleading of the opposite party, he must not do so evasively, but
answer the point of substance  Thus, if it be alleged that he received a
certain sum of money, it shall not be sufficient to deny that he received
that particular amount, but he must deny that lie received that sum or
any part thereof, or else set out how much he received.  And if an allega-
tion is made with divers circumstances, it shall not e sufficient to deny
it along with those circumstances.

9. When a contract, promise, or agreement is alleged in any plead-
ing, a bare denial of the same by the oppesite party shall he construed
only as a denial in fact of the cxpress contract, promise, or agreement
alleged, or of the matters of fact from which the sawe may be implied by
law, and not as a denial of the legality or sufficiency in law of such con-
tract, promise, or agreement, whether with reference to the statute of
frauds or otherwise.

20. Wherever the contents of any document are material, it shall be
sufficient in any pleading to state the effect thereof as briefly as possible,
without setting out the whole or any part thereof unless the precise
words of the document or any part thereof are material.

21. Wherever it is material to allege malice, fraudulent intention,
knowledge, or other condition of the mind of any person, it shall Le suffi-
clent to allege the same as a fact without setting out the circumstances
from which the same is to be inferred.

22. Wherever it is material to allege notice to any person of any
fact, matter, or thing, it shall be sufficient to allege such notice as a fact,
unless the form or the precise terms of such notice, or the circumstances
from which such notice is to be inferred, be material.

23. Whenever any contract or any relation between any persons is to
be implied from a series of letters or conversations, or otherwise from a
number of circunstances, it shall be sufficient to allege such contract or
relation as a fact, and to refer generally to sueh letters, conversations, or
circumstances without setting them out in detail And if in such case
the person so pleading desires to rely in the alternative upon more con-
tracts or relations than one as to be implied from such circumstances, he
may state the same in the alternative,

24. Neither party need in any pleading allege any matter of fact
which the law presumes in his favour, or as to which the burden of proof
lies upon the other side, unless the same has first been specifically denied :
(¢. g , consideration for a bill of exchange, where the plaintiff sues only on
the bill, and not for the consideration as a substantive ground of claim.)

25. No technical objection shall be raised to any pleading on the
ground of any alleged want of form.
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96 The Court or a Judge may at any stage of the proceedings order
to be struck out or amended any matter in any statement, indorsement,
or pleading which may be unnecessary or scandalous, or which may tend
to prejudice, embarrass or delay the fair trial of the action ; and may in
any such case if they or he shall think fit, order the costs of the applica-
tion to be paid as between solicitor and client.

ORDER XX.
STATEMENT OF CLAIM.

1. Every statement of claim shall state specifically the relief which
the plaintiff claims, either simply or in the alternative, and it shall not
De necessary to ask for general or other relief, which may always be given
as the Clourt or a Judge may think just, to the same cxtent as if it had
been asked for.

9. Where the plaintiff seeks relief in respect of several distinct
claims or causes of complaint founded upon separate and distinet grounds,
they shall be stated, as far as may be, separately and distinetly.

8 In every case in which the cause of action is a stated or settled
account, the same shall be alleged with particulars, but in every case in
which a statement of account is relied on by way of evidence or admis-
sion of any other cause of action which is pleaded, the same shall not be
alleged in the pleadings

4. In probate actions where the plaintiff disputes the interest of the
defendant, he shall allege in his statement of claim that he denies the
defendant’s interest.

ORDER XXI.
DEFENCE AND COUNTER-CLAIM.

1. In actions for debt or unliquidated demand in money, comprised
in Order III., Rule 6, a mere denial of the debt shall be inadmissible

9. Tn actions upon bills of exchange, promissory notes, or cheques,
a defence in denial must deny some matter of fact: e g, the drawing,

making, endorsing, accepting, presenting, or notice of dishonour of the
bill or note.

3. Tn actions comprised i Order 11T, Rule 6, classes (A) and (B), a
defence in denial must deny such matters of fact, from which the liability
of the defendant is alleged to arise, as are disputed: e. g, in actions for
goods bargained and sold or sold and delivered, the defence must deny the
order or contract, the delivery, or the amount claimed; in an action for
money had and received, it must deny the receipt of the money, or the
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existence of those facts which are alleged to make such receips by the

defendant a receipt to the use of the plaintiff,

4. No denial or defence shall be neeessary as to damages claimed or
their amount ; but they shall be deemed o he pub in issue in all cases,
unless expressly admitted.

5. 1L either party wishes to deny the right of any other party to
claim as executor, or as trustee whether in bankruptey or otherwise, or in
any representative or other alleged capacity, or the alleged constitution of
any partnership firm, he shall deny the same specitically.

0. Where the Court or a Judge shall be of opinion that any allega-
tions of fact denied or not admitted by the defence ought to have been
admitted, the Court or Judge may make such order as shall be Jjust with
respect to any extra costs occasioned by their having been denied or not
admitted.

7. A defendant in an action may set off, or set up, by way of counter-
claim against the claims of the plaintiff, any right or claim, whether such
set-off or counter-claim sound in damages or not, and such set-off or
counter claim shall have the same effect as a cross action, 8o as to enable
the Court to pronounce a final judgment in the same action, both on the
original and on the cross claim. But the Court or a Judge may, on the
application of the plaintiff before trial, if in the opinion of the Court or
Judge such set-off or counter-claim cannot be conveuniently disposed of in
the pending action, or ought not to be allowed, refuse permission to the
defendant to avail himself thereof. Rules 1,2, and 3 of Order XX., with
regard to statements of claim, shall apply to counter-claims, anid a reply
to a counter-claim shall be subject to the rules applicable to statements
of defence.

8. Where any defendant seeks to rely upon any grounds as supporting
a right of counter-claim, he shall, in his statement of defence, state speci-
fically that he does so by way of counter-claim.

9. Where a defendant by his defence sets up any counter-claim shich
raises questions between himself and the plaintift along with any other
person, he shall add to the title of his defence a further title similar to the
title in a statement of claim, setting forth the names of all {he persong
who, if such counter-claim were to be enforced by cross-action, would he

- defendants to such cross-action, and shall file and deliver his statement of

defence to such of them as are parties to the action within the period
within which he is required to deliver it to the plaintiff,

10. Where any such person as in the last preceding rule mentioned
is not a party to the action, he shall be summoned to appear by being
served with a copy of the defence, and such service shall be regulated Ly
the same rules as are hereinbefore contained with respect to the service of
a writ, and every defence so served shall be indorsed in the form No 2in
appendix R, or to the like effect. :

9
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11. Any person not a defendant to the action, who is served with a
defence and counter-claim, as aforesaid, must appear and plead thereto as
if e had been served with a writ to appear in an action, in default of
which the defence and counter-claim shall be taken to be admitted.

19. Where a defendant sets up a counter-clain, if the plaintitl or any
other person named in manner aforesaid as party to such counter-claim
contends that the claim thereby raised ought not to be disposed of by way
of counter-claim, but in an independent action, he may at any time before
trial apply to the Court or a Judge for an order that such counter-claim
way be excluded, and the Court or a Judge way, on the hearing of such
application, make such order as shall be just.

13. If, in any case in which the defendant sets up a counter-claim,
the action of the plaintiff is stayed, discontinued, ov dismissed, the
counter-claim may nevertheless be proceeded with.

14. Where in any action a set-off or counter-claim is established as a
defence against the plaintiff's claim, the Court or a Judge may, if the
balance is in favour of the defendant, give judgment for the defendant for
such balance, or may otherwise adjudge to the defendant such relief as he
may be cntitled to upon the merits of the case.

15. In probate actions the party opposing A will may with his de-
fence, give notice to the party setting up the will that he merely insists
upon the will being proved 1n solemn form of law, and only intends to
cross-examine the witnesses produced in support of the will, and he shall
therenpon be at liberty to do so, subject in respect of costs to the probate
practice before this Act came into operation

16. Nothing in these rules contained shall affect the right of any
defendant to plead not guilty by statute, and every defence of not guilty
by statute shall have the same effect as the plea of not guilty by statute
has heretofore had.  But if the defendant so plead he shall not plead any
other defence to the same cause of action without the leave of the Court
or Judge.

17. In every case in which a party shall plead the general issue, in-
tending to give the special matter in evidence by virtue of a statute, he
shall jnsert in the margin of his pleading the words “ by statute,” together
with the year of the reign in which the Act on which he relies was passed,
and also the chapter and section of such Act, und shall specify whether
such Act is public or otherwise; otherwise such defence shall be taken
wot to have been pleaded by virtue of any statute.

18. No plea or defence shall be pleaded in abatement.

19. No defendant in an action for the recovery of land who isin
possession by himself or his tenant need plead his title, unless his defence
depends on an equitable estate or right or he claims relief upon any
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equitable ground against any right or title asserted Ly the plaintiff. But,
except in the cases hereinafter mentioned, it shall he sufficiont to state by
way of defence that he is so in possession, and it shall be taken to be im-
plied in such statement that he denies, or does not admit, the allegations
of fact contained in the plaintiffs statement of clain. He may neverthe-
less rely upon any ground of defenc: which he can prove except as
hereinbefore mentioned,

ORDER XXII.
PAYMENT IN1O AND 0UT OF COURT AND TENDER

1. Where any action is brought to recover a debt or damages, any
defendant may, before or at the time of delivering his defence, or at any
later time by leave of the Court or a Judge, pay into Court a sum of
money by way of sutisfaction, which shall be taken to admit the claim or
cause of action in respect of which the payment is made ; or he may, with
a defence denying liability, (except in actions or counter-claims for libel
or slander), pay money into Conrt which shall he subject to the provisions
of rule 6: TProvided that in an action on a hond under the Statute 8 and
9 Will. ITT, ¢ 11, payment into Court shall he admissible to particular
breaches only, and not to the whole action.

2. Payment into Court shall be signified in the defence, and the
claim or canse of action in satisfaction of which such payment is made
shall be specified therein.

3. With a defence setting up a tender hefore action, the sum of money
alleged to have been tendered must be brought into Court.

+. 1f the defendant pays money into Court withont defending, he
shall serve upon the pluintift a uotice specifying both the fuct that he
has paid in such money. and also the claim or canse of action in respect
of which such payment has been made.  Such notice shall be in the form
in appendix B, with such variations s circumstances may require.

5. In the following cases of payment into Court under this order
viz :—

(n) When paywent into Cours is made without defending ;

(6.) When the liability of the defendant, in respeet of the claiin or

cause of action in sitistaction of whieh the payment into
Court is made, is not denied in the defence ;

(¢.) When payment into Cowrt is made with a defence sebting up a
tender of the swmn paid ;

the money paid into Court shall be prad out to the plintiff on his re-
quest, or to his solicitor. unless the Court or a Juder shall otherwise
opdey



68 RULES OF CQURT,

G. When the liability of the defendant, in respect of the claim or
ause of action in satisfaction of which the payment into Court has been
made, is denied in the defence, the following rules shall apply -—

() The plaintiff may accept, in satisfaction of the claim or cause of
action in respect of which the payment into Court has been
made, the sum so paid in, in which case le ghall be entitled
to have the money paid out to him as hLereinafter provided,
notwithstanding the defendant’s denial of liability, whereupon
all further proceedings, in respect of such claim or cause of
action, except as to costs, shall be stayed ; or the plaintiff
may refuse to accept the money in satisfaction and reply ac-

cordingly, in which case the money ghall remain in Court

subject to the provisions hereinafter mentioned ;

(b.) It the plaintiff accepts the money so paid in, he shall, after
. service of such notice in the form in appendix B, as is in
rule 7 mentioned, or after delivery of a reply accepting the
money, be entitled to have the money paid out to himself on
request, or to his solicitor, unless the Court or a Judge shall
otherwise order

(¢) If the plaintiff does not aceept, in satisfaction of the claim or
cause of action in respect of which the payment into Court
has been made, the sumn so paid in, but proceeds with the
action in respect of such claim or cause of action, or any part
thereof, the money shall remain i Court and be subject to
the order of the Court or a Judge, and shall not be paid out
of Court except in pursuance of an order. 1f the plaintiff
proceeds with the action in respect of such claim or cause of
action, or any part thereof, and recovers less than the amount
paid into Court, the amount puid in shall be applied, so far as
1s necessary, in satisfaction of the plaintiff’s claim, and the
Dalance (if any) shall, under such order, be repaid to the de-
fendant. If the defendant succeeds in respect of such claim
or cause of action, the whole amount shall, under such order,
he repaid to him

7. The plaintiff, when payment into Court is made without defending,
may, within four days after the receipt of notice of snch payment, or when
such payment is tirst signified in a defence, may, Lefore reply, accept in
satisfaction of the claim or cause of action in respect of which such pay-
moent has been made the sum o paid in, in which case he shall give notice
to the defendant in the form jn appendix B, and shall be at liberty, in
case the entire elaim or cause of aetion 1s thereby satisfied, to tax his costs
after the expiration of two days frow the service of such notice, unless the
Court or a Judge shall otherwise order, and in case of non-payment of the
costs within forty-eight hours after such taxation, to sign judgent for
lis costs so taxed, . ‘ :
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8. Where money is paid into Court in two or more actions which are
consolidated, and the plaintiff proceeds to trial in one, and fails, the money
paid in and the costs in all the actions shall be dealt with under this ordex
in the same manner as in the action tried.

9. A plaintiff may, In answer to a counter-claim, pay money into
Court in satisfaction thereof, subject to the like conditions as to costs and
otherwise as upon payment into Court by a defendant. .

10. Momy paid into Court under an order of the Court or a Judge
shall not be paid out of Court except in pursuance of an order of the
Court or Judge: DProvided that, where before the delivery of defence
money has been paid into Court by the defendant pursuant to an order
under the provisions of Order XIV,, or under an order upon a garnishee
in an action commenced by writ of attachment, he may, (unless the Court
or a Judge shall otherwise order) by his pleading appropriate the whole or
any part of such money, and any additional payment if necessary, to the
whole or any specified portion of the plaintiff's claim; and the money so
appropriated shall thereupon be deemed to be money paid into Court pur-
suuant to the pleccdmg rules of this order relating to money paid into
Conrt, and shall be subject in all respects thereto,

11. In any cause or matter in which a sum of money has been
awarded to or recovered by an infant, or person of wnsound mind not so
found by inquisition, the Court or a Judge may, at or after the trial, order
that the whole or any part of such sum shall be paid into Court to the
credit of an account intituled in the eause or nmtter; and any sum so
paid into Court, and any dividends or interest thereon, shall be sulject to
such orders as may from time to time be wade hy the Court or a Judge
concerning the same, and may either be invested, or be paid out of (,outt
or transferted to such persons, to be held and .Lpphod upon and for such
trusts and in such manuer, as the Court or Judge shall direct.

12, Money paid into Court or seeurities purchased under the pro-
visions of the Tast preceding rule, and the dividends or interest thereon,
shall be sold, transterred, or paid out to the party entitled thereto, pur-
suant 1o the order of the Conrt or Judge.

ORDER XXIII.
MATTERS ARISING PENDING THE ACTION,

L Any ground of defence which has arisen after action brought, but
before the <.elemLmL has delivered his statement of defence, and before
the time limited for his doing so has expired, may be raised by the de-
fendant in his statement of lefenct- cither alone or together with other
grounds of defence.  And if, after a statement of ,lefonce has been de-
livered, any ground of defence arises to any set-off or counter-claim
alleged therein by the defendant, it may he raised by the plaintiff in hig
reply, either alone or together with any other ground of reply,
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2. Where any ground of defence arises after the defendant has de-
livered a statement of defence, or after the time limited for his doing so
has expired, the defendant may, and where any ground of defence to any
set-off or counter-claim arises after reply, or after the time limited for
delivering a reply, has expired, the plaintiff may, within four days after
such ground of defence has arisen, ov at any subsequent time by leave of
the Court or a Judge, deliver a further defence or further reply, as the
case may he, setting forth the same.

3. Whenever any defendant, in his statement of defence, or in any
further statement of defence as in the last rule mentioned, alleges any
ground of defence which has arisen after the commencement of the action,
the plaintiff may deliver a confession of such defence (which confession
may be in the form in appendix B, with such variations as circumsiances
may require). and may thereupon sign judgment for his costs up to the
time of the pleading of such defence, unless the Court or a Judge shall,
either before or after the delivery of such confession, otherwise order.

ORDER XXIV.
PROCEEDINGS IN LIEU OF DEMURRER.
1. No demurrer shall be allowed.

2. Any party shall be entitled to vaise by his pleading any point of
law, and any point o raised shall be disposed of by the Judge who tries
the cause at or after the trial, provided that by consent of the parties, or
Ly order of the Court or a Judge on the application of either party, the
same may be set down for hearing and disposed of at any time before

the trial,

3. Tf, in the opinion of the Cowt or a Judge, the decision of such
point of law substantially disposes of the whole action, or of any distinet
cause of action, ground of defence, set-off, counter-claim, or veply therein,
the Court or Judge may thereupon dismiss the action or make such other

order therein as may be just.

4. The Court or a Judge may at any time hefore judgment order any
pleading to be struck out, on the ground that it discloses no reasonable
canse of action or answer, and in any such ease or in case of the action
or defence being shown by the pleadings to e frivolous or vexatious, the
Court or a Judge may ovder the action to be stayed ov dismissed, or judg-
ment to be entered accordingly, as may be just.

5 No action or proceeding shall be open to ohjection on the ground
that a merely declaratory judgment or order is sought thereby, and the
Court may make binding declarations of 1ight whether any consequential
relief is or could he claimed, or not.
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ORDER XXV.
DISCONTINUANCE,

L The plaintiff may, at any time before rveceipt of the defendant’s
defence, or after the receipt thereof before taking any other proceeding
in the action (save any interloentory application), by notice in writing,
wholly discontinue his action against all or any of the defendants. or
withdraw any part or parts of his alleged cause of complaint. and there-
upon he shall pay such defendant’s costs of the action, or. if the action
be not wholly discontinued, the costs occasioned by the matter so with-
drawn. Such costs shall be taxed, and such discontinuance or withdiawal,
as the case may be, shall not e a defence to any subseguent action. Save
as in this rule otherwise provided, it shall not be competent for the plain-
tiff' to withdraw the record or discontinue the action without leave of the
Court or a Judge, but the Court or a Judge may hefore, or at, or after the
hearing or trial, upon such terms as to costs, and as to any other action,
and otherwise, as may be just, order the action to be discontinued, or any
part of the alleged cause of complaint to be struck out. The Court or
Judge may, in like manner, and with the like discretion as to terms, upon
the application of a defendant, order the whole or any part of his alleged
grounds of defence or counter-claim to be withdrawn or struck out, but it
shall not be competent to a defendant to withdraw his defence, or any
part thereof, without such leave. -

2, When a cause has been entered for trial, it may be withdrawn by
either plaintiff or defendunt, upon producing to the proper officer a con-
sent in writing. signed by the parties, or by consent in open Court.

5. Any defendant may enter judgment for the costs of the action, if
it is wholly discontinued against him, or for the costs occasioned by the
matter withdrawn, if the action be not wholly discontinued in case such
vespective costs are not paid within two days after taxation.

4. If any subsequent action shall be brought before payment of the
costs of a discontinued action, for the sawme, or substantially the same,
cause of action, the Cowrt or a Judge may, if they or he think fit, order
u stay of such subsequent action until such costs shall have been paid.

ORDER XXVI.
DrravLT oF PrLEADING

1. If a writ shall be issued or copy thereof served witaout 2 state-
ment of claim therewith the defendant may apply to the Court or a Judge
tc dismiss the action with costs, and on the heaving of such application
the Court or Judge may order the action to be dismissed accordingly, or
may make such other order on such terms us the Court or Judge shall
think just.
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2. 1f the plaintift’s claim be only for a debt or liguidated demand,
and the defendant does not, with his appearance or within the time
allowed for defending, file and deliver a defence, the plaintift may enter
final judgment for the amount claimed, with interest to the date of judg-
ment and costs.  For this purpose if a defence be on file it shall be neces-
sary that an affidavit be filed on behall of the plaintiff that no defence
has been served.

3. When in any such action as in the last preceding rule mentioned
there are several defendants, if one or more of them make default as
mentioned in the last preceding rule, the plaintiff may enter final judg:
went against the defendant or defendants so making default, and issue
execution wpon such judgment without prejudice to bis right to proceed
with his action against the other defendants.

4. If the plaintiff's claim be for detention of goods and pecuniary
damages, or cither of thew, and the defendant, or all ihe defendants, it
more than one, make default as mentioned in rule 2, the plaintiff may
enter an interlocutory judgment against the defendant or defendants,
(filing an affidavit, where such is required by rule 2), and the value of the
goods, and the damages, or the dawmages only, as the casc may Le, shall be
ascertained in any way which the Court or Judge may direct, and without
the necessity of notice of assessment unless the Court or Judge shall
otherwise order.

5 When in any such action as in rule 4 mentioned there are several
defendants, if one or more of them make default as mentioned in rule 2,
the plaintiff way, in manner aforesaid, enter an interlocutory judgment
against the defendant or defendaunts so making default, and proceed with
his action against the others. And in such case the value and amount of
damages against the defendant making default shall be assessed, (without
the necessity of notice, unless otherwise ordered), at the same time with
the trial of the action or issues therein against the other defendants,

unless the Court or a Judge shall otherwise direct.

G. If the plaintiff's claim be fora debt or liquidated demand, and also
for detention of goods and pecuniary damages, or pecuniary damages only,
aud any defendant make default as wentioned in rule 2, the plaintiff may,
in manner aforesaid, enter final judgment for the debt or hiquidated de-
mand, interest and costs, and also enter interlocutory judgment for the
value of the goods and the damages, or the damages only, as the case may
be, and proceed as wmentioned in rules 4 and 5.

7 Tu an action for the recovery of land, if the defendant makes de-
fault 1s mentioned in rule 2, the plaintiff may enter a judgment that the
person whose title is asserted in the writ shall rccover possession of
the land.

8 Where the plaintiff has preferved with the writ & claim for mesne
profits, arrears of rent, or double value in respect of the premises claimed
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or any part of them, or damages for breach of contract, or wrong, or injury
to the premises claimed by a writ for the recovery of land, if the de-
fendant makes default as mentioned in rule 2, or if there be more than
one defendant some or one of the defendants make such default the
plaintiff may enter judgment against the defaulting defendant or de-
fendants and proceed as mentioned in rules 4 and 5.

0. It the plaintiff’s claim be for a debt or liquidated demand, the
detention of goods and pecuniary damages, or for any of such matters, or
for the recovery of land, and the defendant delivers a defence, which pur-
ports to offer an answer to part only of the plaintiff’s alleged cause of
action, the plaintiff may, by leave of the Court or a Judge, enter judg-
ment, final or interlocutory, as the case may be, for the part unanswered ;
provided that the unanswered part consists of a separate cause of action,
or 1s severable from the rest, as in the case of part of a debt or lignidated
demand ; provided also that, where there is a counter-claim, execution on
ity such judgment as above mentioned in respect of the plaintiff’s claim
shall not issue without leave of the Court or a Judge.

10. In probate actions, if any defendant make default in filing and
delivering a defence, the action may proceed, notwithstauding sueh
default.

I1. In all other actions than those in the preceding rules of this
order mentioned, if the defendant makes default in delivering a defence,
the plaintiff may set down the action on motion for Judgment aud such
judgment shall be given as upon the statement of claim the Court oy a
Judge shall consider the plaiutiff to be entitled to.

12. Where, in any such action as mentioned in the last preceding
rule, there are several defendants, then, if one of such defendants make
such default as aforesaid, the plaintiff may cither (if the cause of action is
severable) set down the action at once on motion for Judgment against the
defendant so making defauls, or may set it down against him at the time
when it is entered for trial or set down on motion for Judgment against
the other defendants.

15, In any case in which issues arise in an action other than between
plaintiff and defendant, if any party to any such issue makes default in
delivering any pleading, the opposite party may apply to the Court or a
Judge for such judgment, if any, as upon the pleadings he may appear to
be entitled to.  And the Court or Judge may order judgment to be
entered accordingly, or may make such other order as may be necessary
to do complete justice between the parties.

14 Any judgment by default. whether under this order or under any
other of these rules, may be set aside by the Court or Judge, upon such
terms as to costs or otherwise as such Court or Judge may think fit.

10
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ORDER XXVII. /7
AMENDMENT.

1. The Court or a Judge may, at any stage of the proceedings, allow
either party vo alter or amend his statements or pleadings, in such manner
and ou such terms as may be just and all such aimendiments shall be made
as may be necessary for the purpose of determining the real questious in
controversy between the parties. '

2. The plaintiff may, without any leave, amend his statement of
¢laim, once at any time before the expiration of the time limited for reply
and before replying, or before entering a default.

3 A defendant who has set up any counter-claim or set-off may,
without any leave, amend such counter-cliim or set-off at any time hefore
the expiration of the time allowed him for answering the reply and before
such answer.

4, Where any party has amended his pleading under either of the
last two preceding rules, the opposite party may, within four days after
the delivery to him of the amended pleading, apply to the Court ora
Judge to disallow the amendment, or any part thereof, and the Court-or
Judge may, if satisfied that the justice of the case requires it, disallow
the same, or allow it subject to such terms as to costs or otherwise as may
be just,

5. Where any party has amended his pleading under rule 2 or 3, the
opposite party shall plead to the amended pleading, or amend his pleading,
within the time he then has to plead or within two days from the delivery
of the amendment, whichever shall last expire; and in case the opposite
party has pleaded before the delivery of the amendment, and does not
plead again or amend within the time above-mentioned, he shall Dbe
deemed to rely on his original pleading in answer to such amendment.

6. In all cases not provided for by the preceding rules of this order,y
application for leave to amend may be made by either party to the Court 3
or Judge before or at the trial of the action, and such amendment may be
allowed upon such terms as to costs or otherwise as may be just.

7. If a party who has obtained an order for leave to amend does not
amend accordingly within the time limited for that purpose by the order,
or otherwise, such order to amend shall, on the expiration of such limited
time as aforesaid. becole ipso facto void, unless the time is extended by
the Court or a Judge.

8 Whenever any statement or pleading 1s amended, the same, when
awended, shall be marked with the date of the order (if any) under
which the same is so amended, and of the day on which such amendment
is made,

\
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Y. Whenever any statement or pleading is amended, such amended
document shall be filed and shall be delivered to the opposite party within
he time allowed for amending the same.

10. Clerical mistakes in judgments or ovders, or errors arising therein
om any aceidental slip or omission, mauy at any time be corrected Ly the
ourt or a Judge

I1. The Court or & Judge may at any time, and on such terms as to
costs or otherwise as the Court or Judge may think just, amend any
defect or error in any proceedings, and all necessary amendments shall be
made for the purpose of determining the real question or issue raised hy
or depending on the proceedings.

12. The costs of, and oocasioned by, any amendment made pursuant
to rules 2 and 3 of this order, shall be borne by the party making the
same, unless the Court or Judge shall otherwise order,

ORDER XXVIIIL
DiscovEry axn INSPECTION.

L Any party to an action or cause my deliver interrogutories in
writing for the examination of the opposite parties, or any one or more
of such parties, und such interrogatories when delivered shall have a note
at the foot thereof, stating which of such interrogntories each of such
persons is required to answer: Provided that no party shall deliver more
than one set of iuterrogatories to the saine party without an order for
that purpose : Provided also, that interrogatories which do not relate to
any watters in question in the cause or matter shall be deemed irrelevant,
notwithstanding that they might be admissible ou the opal cross-exaning
tion of 4 witness,

2 In adjusting the costs of the cause or matter inquiry shall, at the
instance of any party, be made into the propriety of exhibiting such inter-
rogatories, and it it is the opiaion of the taxing officer or of the Court or
Judge, either with or withous an application for inquiry, that such inter-
rogatories, or any of them, have heen exhibited unreasonably, vexatiously,
or at tmproper length, the costs so occasioned by such interrogatories and
the answers thereto shall be paid in any event Ly the party in fault,

3. Interrogatories shall be in the form in appendix B, with such
vaviations as circumstrnces wmay require.

4. IF any party to a cause or matter be a body corporate, or a joint
stock company, whether incorporated or not, or any other body of persens,
cmpowered by law to sue or be sued, whether in its own nume or in the
nawe of any ofticer or other person, or be a member of a company such as
an nswrance club, any opposite party way apply for an order allowing
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him to deliver interrogatories to any member or officer of such corpora-
tion, company, or body, and an order may be made accordingly.

5. Any objection to answering any one or more of several interroga-
tories on the ground that it or they is or are scandalous or irrelevant, or
not bone fide for the purpose of the cause or matter, or that the matters
inquired into are not sufficiently material at that stage, or on any other
ground, may be taken in the affidavit 1n answer.

6. Interrogatories shall be answered by affidavit to be filed within
twa days, or within such other time as a Judge may allow.

7. 1f any person interrogated omits to answer, or answers insuffi-
ciently, the party interrogating may apply to the Court or a Judge for an
order requiring him to answer, or 1o answer further, as the case may be.
And an order way be made disallowing the interrogatories in whole or in
part, and with costs or otherwise, or requiring the party interrogated to
answer or answer further, either by affidavit or by vive voce examination,
as the Judge may divect. :

& Any parly may, without filing any aftidavit, apply to any other
party to any cause or matter to make discovery on oath of the docuents
which are or have been in his possession or power, relating to any mattel
in question therein. In default of his so doing to the satisfaction of the
applicant, application may be made to the Court or Judge for an order.
On the hearing of such application the Court or Judge wmay either vefuse
or adjourn the same, if satisfied that such discovery is not necessary, or
not necessary at that stage of the cause or matler, or make such order,
either generally or Limited to certain classes of documents, as may, in
their or his discretion, be thought fit.

9. The affidavit to be made by a party against whom such order as
is mentioned in the last preceding rule has been made, shall specify which,
if any, of the documents therein mentioned he objects to produce, and it
shall e in the form in appendix B, with such variations as circumstances
may require.

10. Tt shall be lawful for the Court or a Judge, at any time during
the pendency of any cause or matter, to order the production by any party
thereto, upon oath, of such of the documents in his possession or power,
relating to any matter in question in such cause or nutter, as the Court
or Judge shall think right; and the Court may deal with such documents,
when preduced, in such manner as shall appear just.

11. Every party to a cause or matler shall be entitled, at any tiwe,
by notice in writing, to give notice to any other party, in whose pleadings
or affidavits reference is made to any document, to produce such document
for the inspection of the party giving such notice, or of his solicitor, and
to permit him or them to take copies thereof; and any party not com-
plying with such notice shall not aftersards be at liberty to put any sueh
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document in evidence on his behalf in such cause or matter, unless he
shall satisfy the Court or a Judge that such document relates only to his
own title, he being a defendant to the cause or matter, or that he had some
other cause or excuse which the Court or Judge shall deem suthicient for
not complying with such notice; in which case the Court or Judge may
allow the same to be put in evidence on such terms as to costs and other-
wise as the Court or Judge shall think fit.

12. The party to whom such notice is given shall, within two days
from the receipt of such notice, deliver to the party giving the same a
notice stating a time within two days from the delivery thercof at which
the documents, or such of them as he does not ohject to produce, may be
inspected at the office of his solicitor, or in the case of bankers’ books or
other books of account, or books in constant use for the purposes of any
trade or business, at their usual place of custody, and stating which (if any)
of the documents he ohjects to produce, and on what ground.

13. 1f the party served with notice under the preceding rule omits to
give such notice of a time for inspection or objects to give inspection, or
offers inspection_elsewhere than at the office of his solicitor, the Judge
may, on the application of the party desiring it, make an order for inspec-
tion in snch place and in such manner as he may think fit; and, except
in the case of documents referred to in the pleadings or affidavits of the
party against whom the application is made, or disclosed in hLis affidavit
of documents, such application shall be founded upon an affidavit showing
of what documents inspection is sought, that the party applying is en-
titled to inspect thew. and that they are in the possession or power of the
other party.

14. I the puty from whom discovery of any kind or inspection is
sought objects to the same, or any part thereof, the Court or a Judge may,
it satisfied that the right to the discovery or inspection sought depends
ou the determination of any issue or question in dispute in the cause or
matter, or that for any other reason it is desirable that any issue or ques-
tion in dispute in the cause or matter should be determined before deciding
upou the right to the discovery or inspection, order that such issue or
question be determined first, and reserve the question as to the discovery
or inspection.

5. If any party fails to comply with any order to answer interro-
gatorics, or for discovery or iuspection of documents, he shall be liable to
attachment  He shall also, if a plaintiff. be liable to have his action dis-
missed for want of prosecution, and, if a defendant, to have his defence
(if any) struck out, and to be placed in the same position as if he had not
detended, and the party interrogating may apply to the Court or a Judge
for an order to thas effect, aud an order may be made accordingly.

16. Service of an order for interrogatories or discovery or inspection

made against any party on his solicitor shall be sufficient service to found
an application for an attachment for disobedience to the order. But the
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party against whom the application for an attachment is made may show
in answer to the application that he has had no notice or knowledge of
the order,

17. A solicitor, upon whom an order against any party for interroga-
tories or discovery or inspection is served under the last preceding rule,
who negleets without reasonble excuse to give notice thereof to his client,
shall be liable to attachment.

18 Any parby may, at the trial of a cause, matter, or issue, use in
evidence any one or more of the answers, or any part of an answer, of
the opposite party to interrogatories without putting in the others or the
whole of such answer: Provided always, that in such case the Judge
may lock at the whole of the answers, and if he shall be of opinion that
any others of them are so connected with those put in that the last-men-
tioned answers ought not to be used without them, he wmay direct them
to Le put in.

19. In every cause or matter the costs of discovery, by interrogatories
or otherwise, shall be allowed by the Conrt or a Judge us part of the costs
of the party seeking them where, and only where, such dixcovery shall
appear to the Judge at the trial, or, if there is no trial, to the Court or
Judge, or shall appear to the taxing officer to have been reasonably asked
for. The Court or Judge way in the first instance order the party seeking
discovery to pay any costs and expenses to the opposite party attending
the order or discovery, subject to their allowance or disallowance after-
wards to the party seeking discovery.

ORDER XXIX.
ADMISSIONS.

. Any party Lo a cause or matter way give notice, by his pleading,
or otherwise in writing, that he admits the truth of the whole or any part
of the case of any other party.

9 FEither party may call npon the other party to adwmit any docn-
ment, saving all just exceptions; and in case of refusal or neglect to
almit, after such notice, the costs of proving any such docwment shall be
paid by the party so neglecting or refusing, whatever the resnlt of the
canse or matter way be, unless the Court or a Judge shall certify that the
refusal to admit was reasonable ; and no costs of proving any document
shall be allowed wnless such notice be given, except where the omission to
give the notice is, in the opinion of the taxing ofticer, a saving of expense.

3. Any party may, by notice in writing, at any time not later than
two days hefore the day of trial, call on any other party to admit, for the
purposes of the cause, matter, or issue only, any specific fact or facts men-
tioned in such notice.  And in case of vefusal or neglect to admit the
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game within two days after service of such notice, or within such further
time as may he allowed by the Court or a Judge, the costs of proving such
fact or facts shall be paid by the party so neglecting or refusing. whatever
the result of the cause, matter, or issue may be, unless at the trial or
hearing the Couwrt or o Judge certify that the refusal to admit Was rea-
sonable. or unless the Court or a Judge shall at auny time otherwise order
or direct  I'vovided that any admission made in pursuance of such notice
1s to be deenied to be made only for the purposes of the particular cause,
matter, or issue, and not as an admission to be used against the party on
any other occasion or in favour of any person other than the party giving
the notice; provided also, that the Court or a Judge may at any time
allow any party to amend or withdraw any admission so made on such
terms as niay be just.

4 Any party may at any stage of a cause or- matter, where admis-
sions of fact have been wade. either on the pleadings, or otherwise, apply
to the Court or a Judge for such Judgment or order as upon such ad-
missions he may be entitled to, without waiting for the determination of
any other question between the paities; and the Court or a Judge may,
upon such-application, make such order, or give such judgment, as the
Court or Judge ay think just.

9. An affidavit of the solicitor or his clerk, of the due signature of
any admissions mwade in pursuance of any notice to admit documents or
facts, shall be sufficient evidence of such admissions, if evidence thereof
be required.

6. Notice to produce documents shall be in the form in appendix B,
with such variations as circumstances may require.  An affidavit of the
solicitor, or his clerk, of the service of any notice to produce, and of the
time when it was served, with a copy of the notice to produace, shall in all
cases be sufficient evidence of the service of the notice, and of the time
when it was served

7. If a notice Lo admit or produce comprises documents which are
not necessary, the costs occasioned thereby shall be borne by the party
giving such notice.

ORDER XXX,
IssuEs, INQUIRIES AND Accounts.

1. Wheu in any cause or matter it appears to the Court or a Judge

o

that the issues of fact in dispute are not sufficiently defined, the parties

may be directed to prepare issues, and such issues shall, if the parties
differ, be settled hy the Court or u J udge.

2. The Court or a Judge may, at any stage of the proceedings in a
cause or matter, direct any necessary inquiries or accounts to be made or
taken, notwithstanding that it may appear that there is some special
or further relief sought for or some special issue to be tried, as to which

i



80 RULES OF COURT.

it may be proper that the cause or matter should proceed in the ordinary
manter.

3 The Court or a Judge muy, either by the judgment or order
directing an account to be taken, or by any subsequent order give special
directions with regard to the mode in which the account is to be taken or
vouched, and in particular may divect that in taking the account, the
hooks of account in which the accounts in question have been kept, shall
be taken as prima fucie evidence of the truth of the matters therein con-
tained, with liberty to the parties interested to take such objections
thereto as they may be advised.

4. When any account is directed to be taken, the accounting party,
unless the Court or Judge shall otherwise direct, shall make out his
account and verify the sawe by aftfidavit.  The items on each side of the
account shall e numbered consecutively, and the account shall be referred
to by the affidavit as an exhibit and be filed or left in the Judge’s cham-
hers, or with the master or referce, as the case may be.

5. Any party seeking to charge any accounting party beyond what
he has by Dhis account adwmitted to have received shall give notice thereof
to the accounting party, stating, so far as he is able, the amount sought to
be charged and the particulars thereof in a short and succinet manner.

6. Bvery judgment or order for a general account of the personal
estate of a tostator or intestate shall contain a direction for an inquiry
what parts (if any) of such personal estate are outstanding or undisposed
of unless the Court or a Judge shall otherwise direct

7. Where by any judgment or order, whether wade in Court or in
Chambers, any accounts are directed to be taken or inquiries to be made,
each such direction shall be numbered so that, as far as may be, each
distinet account and inquiry may be designated by & number, and such
judgment or order shall be in the form in appendix K, with such varia-
tions as the circumstances of the case may require.

8. In taking any account directed by any judgment or order, all just
allowances shall be made without any direction for that purpose.

9 1f it shall be made to appear to the Court or a Judge that there
is any undue delay in the prosccution of any accounts or inquiries, or iu
any other proceedings under any iudgment or order, the Court or Judge
may require the party having the conduct of the proceedings, or any other
party, to explain the delay, and may thereupon make such order with re-
gard to expediting the proceedings, or the conduct thereof, or the stay
thereof, and the summoning of persons whose attendance is required, and
as to the costs of the proceedings, as the circumstances of the case may

require. _ : N
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ORDER XXXI,
[.—SpECIAL CASF,

1. The parties to any cause or mabter may coneur in stating the
questions of law avising therein in the form of a special case for the
opinion of the Court. Every such special case shall be divided into para-
graphs numbered consecutively, and shall coneisely state such facts and
documents as may be necessary to enable the Court to decide the ques-
tions raised thereby.  Upon the argument of sueh case the Court and the
parties shall be at liberty to vefer to the whole contents of such docu-
ments, and the Court shall be at liberty to draw from the fucts and
documents stated in any such special case any inference, whether of fact
or law, which might have been drawn therefrom if proved at a trial.

2. If it appear to the Court or a Judge that there is in any cause or
matter a question of law, which it would be convenient to have decided
before any evidence is given on any question or issue of fuct is tried, or
before any reference is made to a master, referec, or an arbitrator, the
Court or Judge may make an order accordingly, and may dircet such
question of law to be raised for the opinion of the Court, either by special
case or in such other manner as the Court or Judge may deem expedient,
and all such further proceedings as the “decision of such question of law
may render unnecessary may thereupon be stayed,

3. Bvery special case shall be filed by the plaintiff, and signed by the
several partics or their counsel or solicitors. Copies for the use of the
Judges shall be delivered by the plaintiff.

4. No special case in any cause or matter to which & married wowmal
(not being a party thereto in respect of her separate property or of any
separate right of action by or against ler), infant, or person of unsound
mind, not su found by inquisition, is a party, shall be set down for argu-
ment without leave of the Court or a Judge, the application for which
must be supported by sufficient evidence that the statements contained in
such special case, so far as the same affect the interest of such married
woman, infant, or person of unsound mind, are true.

5. Either party may, by motion, have a special case set down for
argument,

0. The parties to a special case may, if they think fit, enter into an
agreement in writing, that, on the judgment of the Court being given in
the affirmative or negative of the questions of law raised by the special
case, a sum of money, fixed by the parties, or to be ascertained by the
Court, or in such manner as the Court may direct, shall be paid by one
of the parties to the other of them, either with or without costs of the
cause or matter; and the judgment of the Court may be entered for the
sum £0 agreed or ascertnined, with or without costs, as the case may be,
and execution may issue upon such Judgment forthwith, unless otherwiso
agreed, or unless stayed on appeal, '
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7. This order shall apply to every special case stated in w cause or
matter, or in any procecding incidental thereto.

8. Any special case may hereafter be stated, for the sawe purposes
and in the same manner as heretofore, and the same shall be deemed to
e a special case stated in a matter within the meaning of this order.

IT.—Issurs or FACT WITHOUT PLEADINGS.

9. When the parties to a cause or matter are agreed as to the ques-
tions of fact to be decided between them, they may, after writ issued and
Dbefore judgment, by consent and order of the Court or a Judge, proceed
to the trial of any such questions of fact without formal pleadings; and
such questions may be stated for trial in an issue in the form No. 15 in
appendix B, with such variations as circumstances miy require, and such
issue may be entered for trial and tried in the same manner as any issue
joined in an ordinary action, and the proceedings shall be under the
control and jurisdietion of the Court or Judge, in the same way as the
proceedings in an action.

10. The Court or a Judge may by consent of the partics order that,
upon the finding in the affirmative or negative of such issue as in the last
preceding rule mentioned, a sum of money, fixed by the parties, or to be
ascertained upon a question inserted in the issue for that purpose, shall
be paid by one of the parties to the other of them either with or without
the costs of the cause or matter.

11. Upon the finding on any such issue, as in rule 9 mentioned, judg-
ment may be entered for the sum so agreed or ascertained as aforesaid,
with or without costs, as the case may be, and execution may issue upon
such judgment forthwith, nnless otherwise agreed, or unless the Court or
a Judge shall otherwise order for the purpose of giving either party an
opportunity for moving to set aside the finding or for a new trial.

12. The proceedings upon such issue, as in rule 9 mentioned, may be
recorded at the instance of either party, and the judgment, whether
actually recorded or not, shall have the same effect as any other judgment
in a contested action.

ORDER XXXII.
TRIAL
I.—PLACE.

1. Every action shall, unless the Court or & Judge otherwise orders,
be tried in the place where the writ is returnable. The Court or Judge
may transfer a cause to some other place for trial at any time after the
return of the writ.

9. The Court or a Judge may, in any cause or matter, at any time or
from time to time, order that different questions of fact arising therein be
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tried by different modes of trial, or that one or more questions of fact be
tried before the others, and may appoint the places for such trials, and in -
all cases may order that one or more issues of fact be tried hefore any
other or others.

II —Notrice AND ENTRY oF TRIATL.

3. Notice of trial may be given in any canse or a matter by the
plaintiff or other party in the position of plaintiff. Such notice may he
given with the reply (if any) whether it closes the pleadings or not, or at
any time after the issnes of fact are ready for trial.

4. If the plaintiff does not proceed to trial in the term in which the
pleadings are closed, or, if they are closed out of term, in the next suc-
ceeding regular term, or within such extended time as the Court ora
Judge may allow, the defendant may give notice of trial, or may apply to
the Court or Judge to dismiss the action for want of prosecution; and on
the hearing of such application, the Court or a Judge may order the action
to be dismissed accordingly, or may make such other order, and on such
terms, as to the Court or Judge may seem just.

5. At least two days’ notice of trial shall be given in the term in
which pleadings are closed, and eight days’ notice in any subsequent term,
unless the party to whom it is given has otherwise consented, or is under
other terms or has been otherwise ordered.

6 Notice of trial shall be given before entering the case on the cause-
list for trial, and notice may be given nofwithstanding that the pleadings
are not closed.

7. No notice of trial shall be countermanded except by consent, or by
leave of the Court or a Judge, which leave may be given subject to such
terms as to costs, or otherwise, as may be just.

8. If the party giving notice of trial omits to enter the case on the
day or day after giving notice of trial, the party to whom uotice has been
given may, unless the notice has been conntermanded under the last pre-
ceding rule, enter the case for trial,

III.—ParErs ror JUDGE.
9. The party euntering the trial shall file a copy of the whole of the
pleadings for the use of the Judge at the trial.
[V.—ProceepiNes AT TRIAL

10. If, when a trial is called on, the plaintiff appears, and the de
fendant does not appear, the plaintiff may prove his claim, so far as the
burden of proof lies upon hin.

11. Tf, when a trial is called on, the defendant appears, and the
plaintiff’ does not appear, the defendant, if he has no counter-claim, shall be
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entitled to judgment dismissing the action, but if he has a counter-claim,
then he may prove such counter-claim o far as the buden of proof lies
upon him.

12. Any verdict or judgment obtained where one party does not
appear ab the trial may be set aside hy the Court or o Judge upon such
terms as may seem fit.

13. The Judge may, if he think it expedient for the interests of
justice, postpone or adjourn a trial for such time, and to such place, and
upon such terms, if any, as he shall think fit.

14, Where the party is brought up to attend the trial or hearing of
f cause or wmatter by virtue of any writ of Aabeas corpus, and by reason of
the pressure of other business, or from any other cause, the trial or hear-
ing of the cause or matter in which such party is concerned is postponed
to a future day, a new writ of habeas corpus, or an order for bringing in
the body, may be issued for such future day.

15. Upon a trial with a jury, the addresses to the jury shall be regu-
lated as follows: the party who heging, or his counsel, shail be allowed at
the close of his case, if hig opponent does not aunounce any intention to
adduce evidence, to address the jury a second time for the purpose of sum-
ming up the evidence, and the opposite party, or his counsel, shall be
allowed to open his cause, and also to sum up the evidence, if any, and the
right to reply shall he the same as heretofore.

16. In actions for libel or slander, in which the defendant dees not
Ly his defence assert the truth of the statement complained of, the de-
fendant shall not be entitled on the trial to give evidence in chmf with a
view to mitigation of damages, as to the circuinstances under which the
libel or slander was publmhed or as to the character of the plaintiff, with-
out the leave of the Judge, unless two days, at least, before the trial he
furnishes particulars to the plaintiff of the matters as to which he intends
to give evidence.

17. The Judge may in all cases disallow any questions put in cross-
examination of any party or other witness which may appear to him to
be vexatious, and not relevant to any matter proper to be inquired into in
the cause or matter.

18. The Judge may, at or after a trial, direct that judgment be en-
tered for any or etther party, or adjourn the case for further consideration,
or leave any party to move for judgiment. No judgment shall be entered
after a trial without the order of the Court or .Iudge.

V.—INQUIRY AS TO IDAMAGES.

19.—1In every action or proceeding in which it shall appear to the

. B ¥ o] .

Court or a Judge that the amount of damages sought to be recovered is
¥,
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substantially & matter of calculation, the Comt or Judge may direct that
the amount for which final judgment is to be entered shall be ascertained
by an officer of the Court, or some other person, and the attendance of
witnesses and the production of documeunts, before such officer, or other
person, may be corpelled by subpana, and such officer or person may
adjourn the inquiry from time to time, and shall indorse upon the order
for referring the amount of damages to him the amount found by him,
and shall deliver the order with such indorsewent to the person entitled
to the damages, and such and the like proceedings may thereupon be had
s o taxation of costs, entering judgment, and otherwise, as upon an
assesstent of damages.

20. Where damuges are to be assessed, in respect of any continuing
cause of action, they shall be assessed down to the time of the assessment.

ORDER XXXIII.
I.—EvVIDENCE GGENERALLY.

L. In the absence of any agreement in writing between the parties or
their solicitors, and subject to these rules, the witnesses at the trial of any
action or at any assessment of damages shall be examined vive voce and in
open Court, but the Court or a Judge may at any time for sufficient
reason order that any particular fact or facts may be proved by attidavit,
or that the affidavit of any witness may be read at the heaving or trial on
such conditions as the Court or Judge may think reasonalle, or that any
witness whose attendance in Cowrt ought for some sufficient, cause to be
dispensed with, be examined by interrogatories or otherwise before a com-
missioner or examiner; provided that, where it appears to the Court or
Judge that the other party bona fide desires the production of a witness
for cross-examination, and that such witness can be produced, an order
shall not be made anthorising the evidence of such witness to be given hy
affidavit,

2. An order to read evidence taken in another cause or matter shall
not be necessary, but such evidence may, saving all just exceptions, he
read on ex parte applications by leave of the Court or a J udge, to be ob-
tained at the time of making any such application. and in any other case
upon the party desiring to use such evidence giving two days’ previous
notice to the other parties of his intention to read such evidence.

3. Office copies of all writs, records, pleadings and documents filed
in the Supreme Court shall be admissible in evidence in all causes and
matters and between all persons or parties, to the same extent as. the
original would be admissible

IT~—EXAMINATION oF WITNESSES,

4. The Cowrt or a Judge may in any cause or matter where it shall
appear nceessary for the purposes of justice, make any order for the
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examination upon oath before the Court or Judge, or any officer of. the
Court, or any other person and at any place, of any witness or person,
and may empower auy party to any such cause or matter to give such
deposition in evidence therein on such terms (if any) as the Court or
a Judge may direct.

5 An order for a commission to examine witnesses shall be in the
form in appendix J, with such variations as circumstances way require.

6. The Court or a Judge may, in any cause or matter, at any stage of
the proceedings, order the attendanee of any person for the purpose of
producing any writings or other documents named in the order which the
Court or Judge may think fit to be produced : Provided that no person
shall be compelled to produce nnder any such order any writing or other
document which he could not be compelled to produce at the hearing or
trial.

7. Any person wilfully disobeying any order requiring his attendance
for the purpose of being examined or producing any doeument, shall be
deemed guilty of contempt of Cowrt, and may be dealt with aceordingly.

8. Any person required to attend for the purpose of being examined
or of producing any document, shall e entitled to the like conduct money
and payment, for expenses and loss of time, as nupon attendance at a trinl
in Court.

9. Where any witness or person is ordered to be examined before any
officer of the Court, or before any person appointed for the purpose, the
person taking the examination shall be furnished hy the party on whose
application the order was made with a copy of the writ and pleadings, if
any, or with a copy of the documents necessary to inform the person
taking the examination of the questions at issue between the parties

10. The examination shall take place in the presence of the parties,
their counsel, solicitors, or agents, and the witnesses shall be subject to
cross-examination and re-examination.

11. The deposition taken before an officer of the Court, or before any
other person appointed to take the examination, shall be taken down in
writing by or in the presence of the examiner, not ordinarily by question
and answer, but so as to represent as nearly as may be the statement of
the witness, and when completed shall be read over to the witness aud
signed by him in the presence of the parties, or such of them as may
think fit to attend [f the witness shall refuse to sign the depositions,
the examiner shall sign the same.  The examiner may put down any par-
ticular question or answer if there should appear any special reuson for
doing 8o, and may put any question to the witness as to the meaning of
any answer, or as to any matter arising in the course of the examination.
Any questions which may be objected to shail be taken down hy the
examiner in the deposttions, and he shall state his opinion thereon to the
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counsel, solicitors or parties, and shall refer to such statement in the
depositions, but he shall not have power to decide upon the materiality or
relevaney of any question,

12, 1f any person duly sunumoned by subpena to attend for exawmina-
tion shall vefuse to attend, or if, huving attended, he shall refuse to be
sworn or to answer any lawful question, a certificate of such refusal, signed
by the examiner, shall be filed at the Clerk’s office, and thercupon the
party requiring the attendance of the witness may apply to the Court or
a Judge ex parte or on notice for an order directing the witness to attend,
or to be sworn, or to answer any question, as tbe case may be.

13, 1f any witness shall object to any question which may be put to
him before an examiver, the question so put, and the objection of the
witness thereto, shall be taken down by the examiner, and transmitted by
him to the Clerk’s office to be there filed, and the validity of the objection
shall be decided by the Court or a Judge.

14 Inany case under the last two preceding rules, the Court or a
Judge shall have power to order the witness to pay any costs occ@ﬁﬂ“oned
by his refusal or ohjection. ‘

15, When the examination of any witness before any examiner shall
have been concluded, the original depositions, authenticated by the signa-
ture of the examiner, shall be transmitted by him to the Clerk’s office,
and there filed.

16, The person taking the examination of a wituess under these rules
may, and if need be shall, make a special report to the Court touching
such examination aud the conduct or absence of any witness or other
person thereon, and the Court or a Judge may direct such proceedings
and make such order as upon the report they or he may think just.

17. Except where by this order otherwise provided, or directed by
the Court or a Judge, no deposition shall be given in cevidence at the
hearing or trial of the cause or matter without the consent of the party
against whom the same may be offered, unless the Court or Judge is satis-
fied that the deponent is dead, or beyond the judicial district in which the
Court is held, or at such a distance as, in the opinion of the Court or
Judge, shall justify the admission of the deposition instead of the attend-
ance of the witness, or is unable from sickness or other infirmity to attend
the hearing or trial, in any of which cases the depositions certified under
the hand of the person taking the examination shall be admissible in evi-
dence saving all just exceptions without proof of the signature to such
certificate.

18. Any officer of the Court, or other person directed to take the
examination of any witness or person, may administer oaths. '

19. Any party In any cause or matter way by subpena ad testifican-
dum. or duces dacum require the attendance of any witness before an officor
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of the Court, or other person appointed to take the examination. for the
purpose of using his evidence upon any proceeding in the cause or matter
i like manuer as such witness would be hound to attend and be examined
at the hearing or trial ; and any party or witness having made an affidavit
to be used or which shall be used on any proceeding in the cause or matter
shall he bound on heing served with such subpana to attend before such
officer or person for cross-examination.

20. Tvidence taken subsequently to the hearing or trial of any cause
or matter shall be taken as nearly as may be in the same manner as evi-
dence taken at or with a view to a trial.

21. The practice with reference to the examination, cross-exanlination
and re-examination of witnesses at a trial shall extend and be applicable
to evidence THRen in any cause or matter at any stage,

22. The practice of the Court with respect to evidence at a trial,
when applied to evidence to be taken before an officer of the Court or
other person in any cause or matter after the hearing or trial, shall be
subject to any special directions which may be given in any case.

23, No affidavit or deposition filed or made before issue joined in any
cause or matter shall, without special leave of the Court or a Judge, be
received at the hearing or trial thereof, except such as were filed or made
under an order or agreement for their use at the hearing or trial.

24, All evidence taken at the hearing or trial of any cause or matter
may be used in any subsequent proceedings in the same cause or matter.

I1I.—SuBr@NA

25, A writ of subpena shall be in one of the forins in appendix H,
with such variations as circumstances may require.

26. Where a subpena is required for the attendance of a witness for
the purpose of proceedings in chambers, such subpana shall issue from the
Clerk’s office upon a note from the Judge.

97 Every subpane other than o subpama duces teciwm shall contain
y sl | .

three naines where nccessary or required, but may contain any larger

number of names.

98, No more than three persons shall be included in one subpwna
duces fecum, and the party suing out the same shall be at liberty to sue
out a sulpana for each person if it shall be deemed necessary or desirable.

99. In the interval hetween the suing out and service of any subpana
the party suing out the same may correet any error in the names of parties
or witnesses, and may have the writ marked “altered,” with the initials of
the proper officer.

i o

Lo
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50. The service of a subpana shall be effected by delivering a copy
of the writ, and of the endorsement thereon, and at the same time pro-
ducing the original writ, if required by the person served,

31. Affidavits filed for the purpose of proving the service of a subpana
upon any defendant must statc when, where and how, and by whom, such
service was effected.

32. The service of any subpana shail be of no validity if not made”
within twelve weeks after the feste of the writ.

IV.—PERPETUATING TESTIMONY.

33. Any person who would under the circuustances alleged by him
to exist become entitled, upon the happening of any future event, to any
honour, title, dignity, or office, or to any estate or interest in any property,
real or personal, the right or claim to which canuot by him be brought to
trial before the happening of such event, may commence an action to per-
petuate any testimony which may be material for establishing such right
or claim.

34. In all actions to perpetuate testimony touching any honour, title,
dignity, or office, or any other matter or thing in which the Crown may
have any estate or interest, the Attorney General may be made a de-
fendant, and in all proceedings in which the depositions taken in any such
action, in which the Attorney General was so made a defendant, may be
offered in evidence, such depositions shall be admissible notwithstanding
any objection to such depositions upon the ground that the Crown was
not a party to the action in which such depositions were taken.

35. Witnesses shall not be examined to perpetuate testimony unless
an action has been commenced for the purpose.

36. No action to perpetuate the testimony of witnesses shall be set
down for trial.

ORDER XXX1V,
L—AFFIDAVITS AND DEPOSITIONS.

1. Upon any wmotion, petition, or order, evidence may be given by
afidavit; but the Court or a Judge may, on the application of cither
party, order the attendance for cross-examination of the person making
any such affidavit,

2. Every affidavit shall be intituled in the cause or matter in which
1t is sworn; bub in every case in which there are more than one plaintiff
or defendant, it shall be sufficient to state the full name of the first
plaintiff or defendant respectively, and that there are other plaintiffs or
defendants, aslthe case may he.
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3. Affidavits shall be confined to such facts as the witness is able
of his own knowledge to prove, except on interlocutory motions, on which
statements as to his belief, with the grounds thereof, may be admitted.
The costs of every affidavit which shall unnecessarily set forth matters of
hearsay, or argumentative matter, or copies of or extracts from documents,
shall he paid by the party filing the same.

4. Affidavits sworn in Newfoundland and its dependencies shall be
sworn before a Judge, the Chief Clerk and Registrar, Clerk, Commissioner
to adininister oaths, or other officer empowered under these rules or other-
wise to administer oaths. .

5. Kvery Commissioner to administer oaths, or other officer, shall
express the time when and the place where he shall take any affidavit, or
the acknowledgement of any deed, cr recognizance; otherwise the same
shall not be held authentic, nor be admitted to be filed or enrolled without
leave of the Court or a Judge; and every such Commissioner or other
officer shall express the time when, and the place where, he shall do any
other act incident to his office.

6. All examinations, affidavits, acknowledgments, declarations, affir-
mations, and attestations in causes or matters depending in the Supreme
Court, may be sworn and taken in Great Britain and Ireland, or the
Channel Islands, or in any colony, island, plantation, or place under the
dominion of Her Majesty in foreign parts, before any Judge, Court, notary
public, or person lawfully authorised to administer oaths in such country,
colony, island, plantation, or place respectively, or before any of Her
Majesty’s consuls or vice-consuls in any foreign parts out of Her Majesty’s
dominions ; and the Judges and other officers of the Supreme Court shall
take judicial notice of the seal or signature, as the case may be, of any
such Court, Judge, notary public, person, consul, or vice-consul, attached,
appended, or subscribed to any such examinations, affidavits, affirmations,
atfestations of honour, declarations, acknowledgments, or to any other
deed or document.

7. Every affidavit shall be drawn up in the first person, and shall be
divided into paragraphs, and every paragraph shall be numbered consecu-
tively, and as nearly as may be shall be confined to a distinct portion of
the subject. No costs shall be allowed for any affidavit or part of an
affidavit substantially departing from this rule.

8. Every affidavit shall state the description and true place of abode
of the deponent.

0. In every affidavit made by two or more deponents, the names of
the several persons making the affidavit shall be inserted in the jurat,
except that if the affidavit of all the deponents is taken at one time by
the same officer it shall be sufficient to state that it was sworn by both
(or all) of the “ahove named” deponents.
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10. The Cowrt or a Judge may order to be struck ou: from any
affidavit any matter which is scandalous, and may order the costs of
any application to strike out such matter to be paid as between salicitor
and client.

11. No affidavit having in the jurat or body thereof any interlinea-
tion, alteration, or erasure, shall, without leave of the Court or a Judge,
be read or made use of in any matter depending in Court unless the inter-
lineation, or alteration, or erasure, is authenticated hy the initials of the
officer taking the affidavit.

12, When an affidavit is sworn by any person who appears to the
- officer taking the affidavit to be illiterate or blind, the officer shall certify
in the jurat that the affidavit was read in his presence to the deponent ;
that the deponent seemed perfectly to understand it, and that the de-
ponent made his signature in the presence of the officer. No such
affidavit shall be used in evidence in the absence of this certificate, unless
the Court or a Judge is otherwise satisfied that the affidavit was read over
to and appeared to be perfectly understood by the deponent.

; 13. The Court or a Judge may receive any aftfidavit sworn for the
purpose of being used in any cause or matter notwithstanding any defect
by misdescription of parties or otherwise in the title or jurat, or any other
irregularity in the form thereof, and may direct a memorandum to be
made on the document that it has been so received.

14 An office copy of an affidavit may in all cases be used, the
original affidavit having been previously filed and the copy authenticated
by the officer.

15. No affidavit shall be sufficient if sworn before the solicitor acting
for the party on whose behalf the affidavit is to be used, or before any
agent or correspondent of such solicitor, or hefore the party himself,

16. Any affidavit which would be insufficient if sworn before the
solicitor himself shall be insufficient if sworn before his clerk, or partner.

17. Where a special time is limited for filing affidavits, no affidavit
filed after that time shall be used unless by leave of the Court or a Judge.

18. Except by leave of the Court or a Judge no order made ez parte
in Cowrt founded on any affidavit shall be of any force unless the affidavit
on which the application was made was actually made before the order
was applied for, and produced or filed at the time of making the motion.

II—AFFIDAVITS AND EVIDENCE IN CHAMBERS,

19 All affidavits which bave been previously made and read in
Court upon any proceeding in a cause or matter may be used before
the Judge in chambers, ’
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20. Every alteration or erasure in an account verified by affidavit to
be left ab chambers shall be marked with the initials of the Commissioner
or officer before whom the affidavit is sworn.

TIT.—TRIAL ON AFFIDAVIT,

21, Within four days after a consent for taking evidence by affidavit
as hetween the parties has been given, or within such time as the parties
may agree upon, or the Court or a Judge may order or allow, the plaintiff
shall tile his affidavits and deliver to the defendant or his solicitor copies
thereof.

99. The defendant, within four days after delivery of the copies, or
within such time as the parties may agree upon, or the Court or a Judge
may allow or order, shall file his affidavits and deliver to the plaintiff or
his solicitor copies thereof.

93, Within two days after the expiration of the last-mentioned four
days, or such other time as aforesaid, the plaintiff shall file his affidavits
in reply, which affidavits shall be confined to matters strictly in reply,
and shall deliver to the defendant or his solicitor copies thereof.

94 When the evidence is taken by affidavit, any party desiring to
cross-examine a deponent who has made an affidavit filed on behalf of the
opposite party may serve upon the party by whom such affidavit has been
filed o notice in writing, requiring the production of the deponent for
cross-exaniination at the trial, such notice to be served at any time before
the expiration of four days next after the end of the time allowed for
filing affidavits in reply, or within such time as in any case the Court or
a Judge may specially appoint; and unless such deponent is produced
accordingly, his affidavit shall not be used as evidence unless by the
special leave of the Court or a Judge. The party producing such de-
ponent for cross-examination shall not be entitled to demand the expenses
thereof in the first instance from the party requiring such production.

25. The party to whom such notice as is mentioned in the last pre-
ceding rule is given, shall be entitled to compel the attendance of the
deponent for cross-examination in the same way that he might compel
the attendance of a witness to be examined.

96, When the evidence under this order is taken by affidavit, the
notice of trial shall be given at the same time after the close of the evi-
dence as in other cases 1s by these rules provided after the close of the
pleadings ; provided that other aflidavits may be allowed if all the parties
interested consent thereto, or the Court or a Judge so order.

ORDER XXXYV.
MotioN ror NEW TRIAL.

. Tf on a motion made to two Judges for a new trial, or to set nside
a verdiet, finding, or judgnent, they differ in opinion, the mot on uwy be
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renewed before the three Judges at their next sitting, on at such time as
the Court or two of the Judcres may order or allow ; prov1ded that, with
consent of parties, the J udge by or before whom the trial was had may
alone hear and determine such motion.

2. Every application for a new trial shall be by notice of motion, and
1o rule nisi, order to show cause, or formal proceeding other than such
notice of motion, shall be made or taken. The notice shall state the
grounds of the application, and whether all or part only of the verdict m
findings is complained of.

3. The notice of motion shall be a two days’ notice, and shall be
served within two days after the trial, unless the Court or Judge shall
extend the time.

4. The notice may be amended at any time by leave of the Court or
a Judge on such terms as the Court or Judge may think just.

5. A new trial shall not be granted on the ground of miis-direction
or of the improper admission or rejection of evidence, or hecause the ver-
dict of the jury was not taken upon a question which the Judge at the
trial was not asked to leave to them, unless in the opinion of the Court
some substantial wrong or miscarriage has bLeen thereby occasioned in
trial ; and if it appear to the Court that such w rong or miscarriage affects
part only of the matter in controversy, or some or one only of the parties,
the Court may give final judgment as to part thereof, or some or one only
of the parties, and duect a new trial as to the other part only, or as to
the other party or parties.

6. A new trial may be ordered on any question, whatever be the
grounds for the new trial, without interfering with the finding or decision
upon any other guestion.

7. Application for a new trial shall not operate as a stay of execution
or proceeding except so far as the Judge who tried the case or the Cour
constituted of two or more Judges may order, and 1o intermediate act or
proceeding shall be invalidated except so far as the Judge or Court as
aforesaid may direct.

ORDER XXXV
MottoN FOrR JUDGMENT.

1. Where at the trial the Judge abstains from directing any judgment
to be entered, any party may move for judgment.

Where at or after a trial with & jury the Judge has directed that
any udqment be entered, any party may in the manner directed for
motions for new trials appl) to set aside such judgment and enter any
other judgment, on the ground that the judgment directed to Le entered
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is wrong by reason that the finding of the jury upon the (uestions sub-
mitted to them has not been properly entered.

3 Where at or after a trial by a Judge, either with or without a jury,
or upon the report of a referee, the Judge has directed that any judgment
be entered, any party may apply, in the manner directed for motions for
new trials, to set aside such judgment and to enter any other judgment,
upon the ground that, upon the finding as entered, the judgment so di-
rected is wrong.

4. Where issues have been ordered to be tried, or issues or questions
of fact to be determined in any manner, any party may cet down a motion
for judgment as soon as such issues or questions have been determined.

5. Where issues have been ordered to be tried, or issues or questions
of fact to be determined in any manner, and some only of such issues or
questions of fact have been tried or determined, any party who considers
that the result of such trial or determination renders the trial or deter-
mination of the others of them unnecessary, or renders it desirable that
the trial or determination thereof should be postponed, may apply to the
Court or a Judge for leave to set down a motion for judgment, without
waiting for such trial or determination. And the Court or Judge may, if
satisfied of the expediency thereof, give such leave, upon such terms (it
any) as shall appear just. and may give any directions which may appear
desirable as to postponing the trial of the other issues of fact.

6. No motion for judgment shall, except by leave of the Court ora
Judge, be set down after the expiration of one year from the time when
the party seeking to set down the same first became entitled so to do.

7 Upon a motion for judgment, or upon an application for a new
trial, the Court may draw all inferences of fact, not inconsistent with the
finding, and if satistied that it has before it all the materials necessary
for finally determining the questions in dispute, or any of them, or for
awarding any relief sought, give judgment accordingly, or may, if it shall
be of opinion that it has not sufficient materials before it to enable it to
give judgment, direct the motion to stand over for further consideration,
and direct such issues or questions to be tried or determined, and such
accounts and inquiries to be taken and made as it may think fit

ORDER XXXVII
ENTRY OF JUDGMENT,

1 A mewmorandum of every judgment shall be entered by the proper
officer in the book to be kept for the purpose, and the judgment shall he
entered up and filed with the whole of the pleadings and other cssential
proceedings in the cause, and shall be signed by the proper officer  The
forms of judgment in appendix ¥ shall be used, with such variations as
cirquinstances may require,
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2. Where any judgment is pronounced by the Court or a Judge, the
entry of the judgment shall be dated as of the day on which such Judg-
ment is pronounced, unless the Court or Judge shall otherwise order, and
the judgment shall take effect from that date; provided, that by special
leave of the Court or Judge a judgment may be ante-dated or post-dated.

5. In all cases not within the last preceding rule, the entry of Judg-
ment shall be dated as of the day on which the requisite documents are
left with the proper officer for the purpose of such eatry, and the judg-
ment shall take effect from that date.

4. Every judgment or order made in any cause or matber requiring
any person to do an act thereby ordered shall state the time, or the time
after service of the judgment or order, within which the act is to be done,
and upon the copy of the judgment or order, which shall be served upon
the persou required to obey the same, there shall be endorsed a memoran-
dum in the words or to the effect following, viz. :—

“If you, the within-mamed A B, neglect to obey this Judgment [or
order] by the time therein limited, you will be liable to process of execu-
tion for the purpose of compelling you to obey the same Jjudgment [or
order].”

» 5. Where under the Act or these rules, or otherwise, it is provided
that any judgment may be entered upon the filing of any affidavit or pro-
duction of any document, the officer shall examine the affidavit or docu-
ment produced, and if the same he regular and contain all that is by law
required, he shall enter judgment accordingly.

6. Where Ly the Act or these rules, or otherwise, any judgment may
be entered pursuant to any order or certiticate, or return to any writ, the
production of such order or certificate, or of such return, shall he a suffi-
cient authority to the officer to enter judgment accordingly.

7. Where reference is made to a master or other person to ascertain
the amount for which final judgment is to be entered, the certificate of
the master or other person shall be filed in the office when Jjudgment is
entered.

8. In any cause or matter where the defendant has appeared by
solicitor, no order for entering judgment shall be made by consent unless
the consent of the defendant is given by his solicitor.

Y. Where the defendant has not appeared, or has appeared in person,
no such order shall be made unless the defendant attends before a J udge
and gives his consent in person, or unless his written consent is attested
by a clerk or commissioner of the Court or by a solicitor acting on his
behalf, except in cases where the defendant is a harrister or solicitor.
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ORDER XXXVIIL
EXECUTION.

1. Where any person is by any judgment or order enforceable by
process for contempt, directed to pay any money, or to deliver up or
transfer any property, real or personal, to another, it shall not be necessary
to make any demand thereof, but the person so directed shall be bound to
obey such judgment or order upon being duly served with the same with-
out demand.

2. Where any person who has obtained any judgment or order upon
condition does not perform or comply with such condition, he shall be
sonsidered to have waived or abandoned such judgment or order so far as
the same is beneficial to himself, and any other person interested in the
watter may, on breach or non-performance of the condition, take either
such proceedings as the judgment or order may in such case warraut, or
such proceedings as might have been taken if no such judgment or order
had been made, unless the Court or a Judge shall otherwise direct.

3. A judgment for the recovery by or payment to any person of
money or for the recovery or delivery of the possession of land or of any
property other than land or money may be enforced Ly any of the modes
by which a judgment or decree might have been enforced at the time of
the passing of this Act.

4. A judgment requiring any person to do any act other than the
paywent of mouey, or to abstain from doing anything, may be enforced by
writ of attachment, or by committal,

5. Where a judgment or order is to the effect that any party is en-
titled to any relief subject to or upon the fulfilment of any condition or
contingency, the party so entitled may, upon the fulfilment of the condi-
tion or contingeney, and demand made upon the party against whom he
is entitled to relief, apply to the Court or a Judge for leave to issue
execution against such party. And the Court or Judge may, if satisfied
that the right to relief has arisen according to the terms of the judgment
or order, order that execution issue accordingly, or may direct that any
issue or question mnecessary for the determination of the rights of the
parties be tried in any of the ways in which questions arising in an action
may be tried.

6. Where a judgment or order is against a firm, execution may
issue—

(2.) Against any property of the partnership ;

() Against any person who has appeared in his own name under

Order XIT., or who has admitted on the pleadings that he is,
or who has been adjudged to be, a partner;

(¢) Against any person who has been served, ag a partner; with the
writ, and has failed to appear,
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1f the party who has obtained judgment or an order claims to be
entitled to issue execution against any other person as being o member of
the firm, he may apply to the Court or a Judge for leave so to do; and
the Court or Judge may give such leave if the liability be not disputed,
or if such liability be disputed, may order that the liability of such person
be tried and deternined in any manuner in which any isste or question in
an action may be tried and determined.

7. Every writ of execution shall be endorsed with the name and
place of abode or office of business of the party or solicitor actually suing
out the same.

8. Every writ of exccution shall bear date of the day on which it is
issued, The forms in appendix G shall be used, with such variations as
circumstalices may require.

9. In every case of execution the party entitled to execution may
levy the poundage, fees, and expenses of execution, over anid above the
sum recovered,

10. Every writ of execution for the recovery of money shall be in-
dorsed with a divection to the Sheriff, or other officer or person to whom
the writ is directed, to levy the money really due and payable and sought
to be recovered under the judgment or order, stating the amount, and
also to levy interest thereon, if sought to be recovered, at the rate of
$5 per cent. per annum from the time when the Judgment or order was
entered or made, provided that in cases where there is an agreement be-
tween the parties that more than $5 per cent. interest shall be secured
by the judgment or order, then the indorsement may he aceordingly to
levy the amount of interest so agreed.

11. Every person to whom any sum of money or any costs shall he
payable under a judgment or order shall, so soon as the money or costs
shall be payable, be entitled to sue out one or more writ or writs of fer:
Jactas to enforce payment thereof, subject nevertheless as follows :

(.) If the judgment or order is for payment within a period therein
mentioned, no such writ as aforesaid shall be issued until after
the expiration of such period :

(6.) The Court or a Judge may, at or after the time of giving judg-~
ment or making an order, stay execution until such time as
they or he shall think fit.

12. Upon any judgmment or order for the recovery or payuient of a
sum of money and costs, if the costs have not been finally taxed, there
may be, at the election of the party entitled thereto, either one writ or
separate writs of execution for the recovery of the sum and for the re-
covery of the costs, but a second writ shall only be for costs,
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13. A party who has obtained judgment or an order, not being a
judgment for payment of money or costs, or for the recovery of land, may
issue execution in fourteen days, unless the Court or a Judge shall order

execution to issue at an earlier or later date with or without terms.

14, A writ of execution if unexecuted shall remain in force for one
year only from its issue, unless renewed in the manner hereinafter pro-
vided ; but such writ may, at any time before its expiration, by leave of
the Court or a Judge, be renewed by the party issuing it for one year
from the date of such renewal, and so on from time to time during the
continuance of the renewed writ, by being marked for that purpose by
the proper officer with his name and the date of the day, month, and year
of such renewal, or by such party giving a written notice of renéwal to
the Sheriff, so marked by such officer; and a writ of execution so renewed
shall have effect, and be entitled to priority, according to the time of the
original delivery thereof.

15. The production of a writ of execution, or of the notice renewing
the same, purporting to be marked as in the last preceding rule men-
tioned, showing the same to have Dbeen renewed, shall be sufficient
evidence of its having been so renewed.

16. As between the original parties to a judginent or order, execution
may issue at any time within six years from the recovery of the judgment
or the date of the order.

17, In the following cases, viz.:

(a) Where six years have elapsed since the judgment or date of the
order, or any change has taken place by death or otherwise in
the parties entitled or liable to execution;

(b.) Where a husband is entitled or liable to execution upon a judg-
ment or order for or against a wife;

(¢) Where a party is entitled to execution upon a judgment of assets
m futuro; ‘

(d.) Where a party is entitled to execution against any of the share-
holders of a joint stock company upon a judgment recorded
against such company, or against a public officer or other

person representing such company ;
the party alleging himself to be entitled to execution may apply to the
Court or a Judge for leave to issue execution accordingly. And such
Court or Judge may, if satisfied that the party so applying is entitled to
issue execution, make an order to that effect, or may order that any issue
or question necessary to determine the rights of the parties shall be tried
in any of the ways in which any question in an action may be tried. And
in either case such Court or Judge may impose such terms as to costs or

otherwise as shall be just.

b
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18. Every order of the Court or a Judge in any cause or matter may
be enforced against all persons bound thereby in the same manner as s
judgment to the same effect.

19. Any person not being a party to a cause or matter, who abtains
any order or in whose favour any ovder is made, shall bo entitled to en-
force obedience to such order by the same process as if he were a party to
such cause or matter; and any person not being a party to a cause or
matter, against whom obedience to any judgment or order may be en-
forced, shall be liable to the same process for enforcing obedience to such

“judgment or order as if he were a party to such cause or matter,

20. No proceeding by audita querela shall hereafter be used ; but any
party against whom judgment has been giver may apply to the Court ar
a Judge for a stay of execution or other relief against such judgment,
upon the ground of facts which have arisen too late to be pleaded; and
the Court or Judge may give such relief and upon such terms as may be
just.

21. Nothing in this order shall take away or curtail any right hereto-
fore existing to enforce or give effect to any judgment or arder in any
manner or against any person or property whatsoever,

22. Nothing in this order shall affect the order in which writs of
execution may he issued.

23. 1f a mandamus, granted in an action or otherwise, or a mandatory
order, injunction or judgment for the specific performance of any contract
be not complied with, the Court or a Judge, besides or instead of proceed-
ings against the disobedient party for contempt, may direct that the act
required to be done may be done so far as practicable by the party by
whom the judgment or order has heen obtained, or some other person ap-
pointed by the Court or Judge, at the cost of the disobedient party, and
thereupon the expenses incurred may be ascertained in such manner as
the Court or a Judge may direct, and ecxecution may issue for the amount
so ascertained and costs. In case of the neglect or refusal of a person, or
his inability, or the difficulty of enforcing him, from absence or other
cause, to comply with a judgment or order directing him to execute any
conveyance, conbract, or other document, or to indorse any negotiable in-
strument, the Court or Judge may order that such conveyance, contract,
or other document, shall be executed, or such negotiable instrument in-
dorsed, by sueh person as the Court or Judge may nominate; and the
conveyance, contract, document, or instrument so executed or indorsed,
shall operate and be for all purposes available as if it had heen executed
or indorsed by the person originally directed to execute or indorse it

24. Any judgment or order against a corporation wilfully disobeyed,
may, by leave of the Court or a Judge, be enforced by execution against,
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the corporate propeity, or by attachment against the directors or other
officers thereof, or by writ of execution against their property.

T1.-~DISCOVERY IN AID OF EXECUTION,

95. When a judgment or order is for the recovery or payment of
money, the party entitled to enforce 1t may apply to the Court or a Judge
for an order that the debtor liable under such judgment or order, or his

“agent, or in the case of a corporation or company, that any officer thereof
be orally examined, as to whether any and what debts are owing to the
debtor, and whether the debtor has any and what other property or means
of satisfying the judgment or order, before a Judge or an officer of the
Court as the Judge or Court shall appoint; and the Court or Judge may
make an order for the attendance and the examination of such debtor, or
of any other person, and for the production of any books or documents.

926. Tn case of any judgment or order other than for the recovery or
payment of money, it any ditficulty shall arise in or about the execution
or enforcement thereof, any party interested may apply to the Court ora
Judge, and the Court or Judge may make such order thereon for the at-
tendance and examination of any party or otherwise as may be just.

27, The costs of any application under the last two preceding rules,
or either of them, and of any proceedings arising from or incidental thereto,
chall Lie in the discretion of the Court or a Judge, or in the discretion of
such officer as in rule 25 mentioned, if the Court or a Judge shall so direct,
and may be recovered with and in the same nanner as the judgment or
atherwise,

11T.—EXECUTION.

28. Where it appears, upon the return of any writ of fleri factas,
that the sheriff or other officer has by virtue of such writ seized, but not
sold, any goods of the person directed to pay a sum of money or costs, the
person to whom such sum of money or costs is payable shall, immediately
after such writ with such return shall have been filed as of record, be at
liberty to sue out a writ of vendilions exponas.

ORDER XXXIX.
WRrIT 0F POSSESSION.
1. A judgment or order that a party do recover possession of any

Jand may be enforced by writ of possession, in manner before the com-
mencement of the principal act used in actions of gjectient.

2. Upon any judgment or order for the recovery of any land and
costs, there may be either one writ or separate writs of execution for the
recovery of possession and for the costs, at the election of the successful
party.
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ORDER XL
‘WRrIT oF DELIVERY.

1. Where it is sought to enforce a judgment or order for the recovery
of any property other than land or money by writ of delivery, the Court
or & Judge may, upon the upplication of the plaintiff, order that execution
shall issue for the delivery of the property, without giving the defendant

“the option of retaining the property, upon paying the value assessed (if
any),and that if the property cannot be found, and unless the Court or
Judge shall otherwise order, the sheriff shall distrain the defendant by all
his lands and chattels in the sheriff’s bailiwick, till the defendant deliver
the property ; or,at the option of the plaintiff, that the sheriff cause to be
made of the defendant’s goods the assessed value (if any) of the property.

2. A writ of delivery shall be in the form in appendix G, and when
a wiit of delivery is issued, the plaintiff shall, either by the same or a
separate writ of execution, be entitled to have made of the defendant’s
goods the damages and costs awarded, and interest.

ORDER XLIL

1.—INTERLOCUTORY ORDERS AS TO MANDAMUS, INJUNCTIONS, OR INTERIM
PRESERVATION OF PROPERTY, &C.

1. When by any contract a prima facie case of liability is established,
and there is alleged as matter of defence a right to be relieved wholly or
partially from such liability, the Court or a Judge may make an order for
the preservation or interim custody of the subject-matter of the litigation,
or may order that the amount in dispute be brought into Court or other-
wise segured.

2. 1t shall be lawful for the Court or a Judge, on the application of
any party, to wake any order for the sale, by any person or persons named
in such order, and in such manner and on such terms as the Court or
Judge may think desirable, of any goods, wares or merchandize, which
may be of a perishable nature or likely to injure from keeping, or which
for any other just and sufficient reason it may be desirable to have sold
at once.

3. It shall be lawful for the Court or a Judge, upon the application
of any party to a cause or matter, and upon such terms as may be just,
to make any order for the detention, preservation, or inspection of any
property or thing, being the subject of such cause or matter, or as to
which any question may arise therein, and for all or any of the purposes
aforesaid to authorize any persons to enter upon or into any land or build-
ing in the possession of any party to such cause or matter, and for all or
any of the purposes aforesaid o authorize any samples to be taken, or any
observation to be made or experiment to be tried, which may he necessary
or expedient for the purpose of obtaining full information or evidence,
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4 Tt shall be lawful for any Judge, by whom any cause or matter
may be heard or tried with or without a jury, or before whom any cause
or matter may be brought by way of appeal, to inspeet any property or
thing concerning which any question may avise therein

5 The provisions of rule 3 of this order shall apply to inspection by
a jury, and in such cases the Court or a Judge may make all such orders
upon the sheriff or other person as may be necessary to procure the at-
tendance of a special or common jury at such time and place, and in such
manner as they or lie may think fit

6. An application for an order for mandamus, injunction or receiver
may be made to the Court or a Judge hy any party, Tt the application
be by the plaintiff for an order under the suh-section 14, section 13, of
the principal Act, it may be made either ez parte or with notice, and if
for an order under rule 2 or 3 of this order it may be made after notice
to the defendant at any time after the issue of the writ, and if it be by
any other party, then on notice to the plaintiff, and at any time after
appearance by the party making the application.

7. An application for an order under rule 1 of this order may be
made by the plaintiff at any time after his right thereto appears from the
pleadings ; or, if there be no pleadings, is made to appear by affidavit or
otherwise to the satisfaction of the Court or a Judge.

3. Where an action is brought to recover, or a defendant in his de-
fence seeks by way of counter-claim to recover specific property other
than land, and the party from whom such recovery is sought does not
dispute the title of the party seeking to recover the same, but claims to
retain the property by virtue of a len or otherwise as sceurity for any
sum of money, the Court or a Judge may, at any time after such last-
mentioned claim appears from the pleadings, or, if there be no pleadings,
by affidavit.or otherwise to the satisfaction of such Court or Judge, order
that the party claiming to recover the property be at liberty to pay into
Court, to abide the event of the action, the amount of money in respect
of which the lien or security is claimed, and such further sum (if any) for

interest and costs as such Court or Judge may direct; and that, upon

such payment into Court being made, the property claimed be given up to
the party claiming it,

9. Where auy real or personal estate forms the subject of any pro-
ceedings in equity, and the Judge is satisfied that the same will be more
than sufficient to answer all the claims thereon which ought to be pro-
vided for in snch proceedings, the Judge may, at any time after the
commencement of the proceedings, allow to the parties interested therein,
or any one or more of them, the whole or part of the annual income of the
real estate or a part of the personal estate, or the whole or part of the
income thereof, up to such time as the Judge shall divect,
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10. Whenever in an action for the administration of the estate of a
deceased person, or execution of the trusts of a written instrument, a sale
is ordered of any property vested in any executor, administrator, or
trustee, the conduct of such sale shall be given to such executor, admin-
istrator, or trustee, unless the Court or a .J udge shall otherwise direct.

11. No writ of injunction shall be issued  An injunction shall be by
a judgment or order, and any such Judgment or order shall have the samne
effect which a writ of injunction previously had.

12, In any cause or matter in which an injunction has been, or might
have been claimed, the plaintiff may, before or alter judgment, apply for
an injunction to restrain the defendant or respondent from the repetition
or continuance of the wrongful act or breach of contract complained of, or
from the commission of any injury or breach of contract of a like kind
relating to the same property or right, or arising out of the same contract;
and the Court or a Judge may grant the injunction, either upon or with-
out terms, as may he just.

13. Leave to compound a penal action shall not be given in cases
where part of the penalty goes to the Crown, unless notice shall first have
been given to the proper officer; but in other cuses it may he given
without notice to any officer.

14. The order to compound a penal action shall expressly state that
the defendant undertakes to pay the sum for which the Court has given
him leave to compound the action.

13. When leave is given to compound a penal action, where part of
the penalty goes to the Crown, the Queen’s half of the composition shall
be paid into the hands of the Chief Clerk and Registrar, or other proper
officer of the Court, for the use of Her Majesty. :

I1.—RECEIVERS.

16. Where an order is made directing a receiver to he appointed,
unless otherwise ordered, the person to be appointed shall first give
security, to he allowed by the Court or a Judge and taken before a person
authorized to administer oaths, duly to account for whas he shall receive
as such receiver, and to pay the same as the Court or Judge shall direct ;
and the person so to be appointed shall, unless otherwise ordered, be
allowed a proper salary or allowance. Such security shall be by re-
cognizance 1n the form in appendix K, unless the Court or a J udge shall
otherwise order. ‘

17. When a receiver is appointed with a direction that he shall pass
accounts, the Court or Judge may fix the days upon which he shall
(annually, or at longer or shorter periods), file and pass such accounts,
and also the days upon which he shall pay the balances appearing due on
the accounts so left, or such part thereof as shall be certified as proper to
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be paid by him. And with respect to any such receiver as shall neglect
to file and pass his accounts and pay the balances thereof at the times so
to be fixed, or to be otherwise ordered, for that purpose as aforesaid, the
Judge before whom any such receiver is to account may from time to time
disallow the salary claimed by such receiver, and may also, if he shall
think fit, charge him with interest at the rate of five per cent per annum
upon the balances neglected to be paid by him during the time the same
shall appear to have remained in the hands of any such receiver.

18. Receivers’ books and accounts shall be filed and deposited in the
Clerk’s office.

ORDER XLIL
MOTIONS AND OTHER APPLICATIONS.

1. Where by these rules any application is authorized to be made to
the Court or a Judge, such application shall be made by motion.

9 No motion or application for a rule aist or order to show cause
shall hereafter be made in any action, or («) to set aside, remit, or enforee
an award, or (b) for attachment, or (c) to answer the matters in an affi-
davit, or (d) to strike off the rolls, or () against a sheriff to pay money
levied under an execution.

3. Except where according t0 the practice existing at the time of the
passing of the principal Act any order or rule might be made absolute
ev parte in the first instance, and except where notwithstanding rule 2 a
motion or application may be made for an order to show cause only, no
motion shall be made without previous notice to the parties- affected
thereby. But the Court or a Judge, if satisfied that the delay caused by
proceeding in the ordinary way would or might entail irreparable or
serious mischief, may make any order ez parte upon such terms as to costs
or otherwise, and subject to such undertaking, if any, as the Court or
Judge may think just; and any party affected by such order may move
to set it aside.

4. Every notice of motion to set aside, remit, or enforce an award, or
for attachment, or to strike off the rolls, shall state in general terms the
grounds of the application ; and, where any such motion is founded on
evidence by affidavit, a copy of any affidavit intended to he used shall be
served with the notice of motion,

5. Unless the Court or a Judge give special leave to the contrary
there must be at least two clear days between the service of a notice of
motion and the day named in the notice for hearing the motion: provided
that, in applications to answer the matters in an affidavit or to strike. off

the rolls, the notice of motion shall be served on the parties not less than
four clear days before the time fized by the notice for making the motion,
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6. If on the hearing of a motion or other application the Court or a
Judge shall be of opinion that any person to whom notice hus not been
given ought to have or to have Tad such notice, the Court or Judge may
either dismiss the motion or application, or adjourn the hearing thereof,
in order that such notice may be given, upon such teris, if any, as the
Court or a Judge may think fit to impose.

7. The hearing of any motion or application may from time to time
be adjourned upon such terms, if any, as the Court or Judge shall think fit.

8. The plaintiff shall, without any special leave, be at liberty to serve
any notice of motion or other notice or any petition or order upon any
defendant, who, having been duly served with o writ to appear, has not
appeared within the time limited for that purpose.

). The plaintiff may, by leave of the Court or a Judge to be obtained
ex parte, serve any notice of motion upon any defendant along with the
writ, or at any time after service of the writ and before the time limited
for the appearance of such defendant.

10. No order shall issue for the return of any writ, or to bring in the
body of a person ordered to be attached or committed ; but 4 notice from
the person issuing the writ or obtaining the order for attachment or com-
mittal, (if not represented by a solicitor), or Ly his solicitor, calling upon
the Sheriff’ to return such writ or to bring in the body within a given
time, if not complied with, shall entitle such person to apply for an order
for-the committal of such Sheriff.

11, Every ovder, if and when drawn up, shall be dated the day of the
week, month, and year, on which the same was made, unless the Court or
a Judge shall otherwise direct, and shall take effect accordingly,

12. Unless the Court or a Judge gives leave to the contrary, there

‘must be at least two clear days between the service and the day appointed

for hearing a petition,

13. All petitions, orders, statements, affidavits, and other written pro-
ceedings for the opinion, advice, or direction of a Judge, under the 13th
section of chapter 84 of these Consolidated Statutes, shall be intituled in
the matter of that chapter, and in the matter of the particular trust, will,
or administration, and every such petition or statement shall state the facts
concisely, and shall be divided into paragraphs numbered consecutively.

14. The opinion, advice, or direction of the Judge, shall be passed
and entered and remain as of record in the same manner as any order
made by the Court or a Judge, and the same shall be termed “a judicial
opinion,” or “judicial advice,” or “judicial direction,” as the case may be.

14
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ORDER XLIIIL
T—AC110N¥ 0F MANDAMUS,

1. The plaintitf, in any action in which he shall claim a mandamus
to command the defendant to fulfil any duty in the fulfilment of which
the plaintifl is personally interested, shall indorse such claim upon or
altach it to the writ

2. It judgment be given for the plaintiff, the Court or Judge may by
the judgment command the defendant cither forthwith, or on the expira-
tion of such time and upon such terms as may appear to the Court or a
Judge to be just, to perform the duty in question. The Cowrt ora Judge
may also extend the time for the performance of the duty.

3. No writ of mandamus shall hereafter be issued in an action, but
a mandamus shall Le by judgment or order, which shall have the same
effect as a writ of mandamus formerly had.

TL—DPREROGATIVE MAXDAMUS,

4 Application for o prerogative writ of mandamus shall be made
necording to the practice heretofore In use.

5. The Court or a Judge may, if they or he thiuk fit, order that any
writ of maudamus shall be peremptory in the first instance.

6. Every writ of mandamus shall bear date on the day when 1t is
issued, and shall be tested in like manner with other writs. The writ
may be made returnable forthwith, or time may be allowed to return it,
either with ov without terms, as the Court thinks fit,

7. Any person by law compellable to make any return to a writ of
mandamus shall make his return to the first writ.

8. When any return is made to a writ of mandamus, other than an
unconditional compliance therewith, the applicant may plead to the return
within such time and in like manner as if the return were a statement of
defence delivered in an action ; and, subject to these rules, this pleading
and all subsequent proceedings, including pleadings, trial, judgment and
execution, shall proceed and may be had and taken as if in an action.

9. Where a point of law is raised in answer to a return or any other
pleading in & mandamus, and there is no issue of fact to be decided, the
Court shall, on the argument of the point of law, give judgment for the
successful party without any motion for judgment being made or required.

10. Where, under rules 8 and 9, the applicant obtains judgment, he
shall be entitled forthwith to a peremptory writ of mandamus to enforce
the command contained in the original writ, and the judgment shall direct
that a peremptory writ do issue. :
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11. No action or proceeding shall be commenced or prosecuted against
any person in respect of anything done in obedience to a writ of manda-
mus issued by the Supreme Court or any Judge thereof.

12. When it appears to the Court that the respondent claims no right
or interest in the subject-matter of the application, or that his functions
are merely ministerial, the return to the writ, and all subsequent proceed-
ings down to judgment, shall still be made and proceed in the name of
the person to whom the writ is directed ; but if the Court thinks fit so to
order, may be expressed to be made on behalf of the persons really in-
terested therein. In that case the persons interested shall be permitted
to frame the return and conduet the subsequent proceedings at their own
expense ; and if judgment is given for or against the applicant it shall
likewise be given for or against the persons on whose hehalf the return is
cxpressed to be made ; and, if judgment is given for them, they shall have
the same remedies for enforcing it as the person to whom the vrit is
directed would have in other cases.

13. Where, under the last preceding rule, the return to a writ of
mandamus is expressed to be made on behalf of some persons other than
the person to whom the writ is directed, the procecdings on the writ shall
not abate by reason of the death, resignation, or removal from office of
that person, but they may be continued and carried on in his name ; and
it a peremptory writ is awavded it shall be directed to the suecessor in
office or right of that person.

14, The provisions of Order XXXVIIIL, Rule 18, and those relating to
the practice of amendment, special ease, affidavits, motions, interpleader,
appeals. time, costs, notices, non-compliance, &, shall apply to mandamus
so fur as the nature of the case will admit. )

ORDER XLIV.
APPLICATIONS AND PROCEEDINGS AT CHIAMBERS.

L Every application at Chambers shall be made by summons.

2. An originating summons, when service is necessary, shall be served
four clear days before the return thereof. Kvery other snmmons shall he
served two clear days before the return thereof, unless in any case it may
be otherwise ordered. )

5. An originating or other summons shall he signed by the Judge
granting the same, and no seal shall be neeessary, and when ‘issned shall
be entered in a hook to be called “ The Summons Book.”

4 Where any of the parties to a swmmons fail to attend, whether
upon the return or at any time appointed for the consideration or further
consideration of the matter, the Judge may proceed e prrte, if, consider-
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ing the nature of the case, he thinks it expedient so to do; no affidavit of
non-attendance shall be required or allowed, but tho Judge may require
such evidence of service as he may think just.

5. Where the Judge has proceeded ex parte, such proceeding shall not
in any manner be reconsidered in the Judge’s Chambers, unless the Judge
shall be satisfied that the party failing to attend was not guilty of wilful
delay or negligence; and in such case the costs occasioned by his non-
attendance shall be in the diseretion of the Judge, who may fix the same
at the time, and direct them to be paid by the party or his solicitor before
he shall be permitted to have such proceeding reconsidered, or make such
other order as to such costs as he may think just.

6. Where a proceeding in chambers fails by reason of the non-
attendance of any party, and the Judge does mot think it expedient to
proceed ez parte, the Judge may order such an amount of costs (if any)
us he shall think reasonable, to be paid to the party attending, by the
absent party or by his solicitor personally.

7. Where matters in respect of which summonses have been issued
are not disposed of upon the return, the parties shall attend from time to
time without further summons at such time or times as may be appointed
for the consideration or further consideration of the matter.

8. In every cause or matter where any party thereto makes any
application at chambers, either hy way of summons or otherwise, he shall
be at liberty to include in one and the same application all matters upon
which he then desires the order or directions of the Court or Judge; and
upon the hearing of such application 1t shall be lawful for the Court or
Jndge to make any order and give any directions relative to or con-
sequential on the matter of such application as may be just; any such
application may, if the Judge thinks fit, be adjourned from Chambers into
Court, or from Court into Chambers.

9. Any Judge attending in chambers at the return of a summons,
may hear it in the absence of the Judge issuing the summons.

10. A summons, other than an orviginating summons shall be in the
form hereinafter provided in appendix J, with such variations as circum-
stances may require, and shall be addressed to all the persons on whom it
i to be served.

ORDER XLV,
INTERPLEADER.
1. Reliel by way of interpleader may be granted—

(«.) Where the person seeking relief (in this order called the ap-
plicant) is under liability for any debt, movey, goods, or
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chattels, for or in respect of which he is, or expects to be,
sued by two or more parties (in this order called the claim-
ants) making adverse claims thereto;

‘i) Where the applicant is a sheriff or other officer charged with the
execution of process, and claim is made to any money, goods,
or chattels taken or intended to be taken in execution under
any process, or to the proceeds or value of any such goods or
chattels by any person other than the person against whom
the process issued.

The applicant must satisfy the Court or a Judge b} affidavit or
otbelmse-—-

(2.) That the applicant claims no interest in the subject-matter in
dispute, other than for charges or costs; and

(b.) That the applicant does not collude with any of the claim-
ants; and

(c.) That the applicant is willing to pay or transfer. the subject-
matter into Court or to dlspoge of it as the Court or a Judge
may direct.

3. The applicant shall not be disentitled to relief by reason only that
the tltles of the claimants have not & common origin but are adverse to
and independent of one another.

4. Where the applicant is a defendant, application for relief may be
made at any time after service of the writ.

5. The applicant may take out an order calling on the claimants to
appear and state the nature and particulars of their claims, and elbhu-
to maintain or relinquish them.

6, It the application is made by a defendant in an action the Court
or a Judge may stay all further proceedings in the action,

If the claimants appear in pursuance of the order, the Court or
ad udue may order either that any claimant be made a defendant in any
action (Lhea(ly commenced in respect of the subject-matter in dispute in
lieu of or in addition to the applicant, or that an issue between the
claimants be stated and tried, and in the latter case may divect which of
the claimants is to be plaintiff, and which defendant.

8, The Court or a Judge may, if, having any regard to the value of
the subject-matter in dispute, it seems desirable so to do, dispose of the
merits of their claims, and decide the same in a summary manner and on
such terms as may be just.

9. Where the question is a question of law, and the facts are not in
dispute, the Court or a Judge may either decide the question without
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directing the trial of an issue, or order that a special case be stated for
the opinion of the Court. If a spocial case is stated, Order XXXT. shall,
as far as applicable, apply thereto.

10. It a claimant, having been duly served with an order calling on
him to appear and maintain or relinquish his claim, does not appear in
pursuance thereof, or, having appeared, negleets or refuses to comply with
any order made after his appearance, the Court or a Judge may make an
order declaring him, and all persons claiming under him, for ever barred
against the applicant and persons claiming under him ; but the order shall
not affect the rights of the claimants as between themselves.

11. Except where otherwise provided by statute, the judgment in
any action or on any issue ordered to be tried or stated in an interpleader
proceeding, and the decision of the Court or a Judge in a summary way,
under rule 8 of this order, shall be final and conclusive against the
claimants and all persons claiming under them, unless hy special leave of
the Court or Judge, as the case may Dbe.

12. When goods or chattels have been seized by a sheriff or other
officer charged with the execution of process, and any claimant alleges
that he is entitled, under a bill of sale or otherwise, to the goods or
chattels by way of security for debt, the Court or Judge may order the
sale of the whole or a part thereof, and direct the application of the
proceeds of the sale in such manner and wpon such terms as may be just.

12, Orders XX VTIIL and XXXII. shall with the necessary modifica-
tions, apply to an interpleader issue; and the Court or Judge who tries
the issue may finally dispose of the whole matter of the interpleader pro-
ceedings, including all costs not otherwise provided for,

14. Where in any interpleader proceeding it is necessary or expedient
to make one order in several causes or matters pending, such order may
be made by the Court or Judge before whom the interpleader proceeding
may be taken, and shall be intituled inall such causes or matters; and any
such order (subject to the right of application for a new trial as in other
cases) shall be binding on the parties in all such causes or matters,

15. The Court or a Judge may, in or for the purposes of any inter-
pleader proceedings, make all such orders as to costs and all other matters
as may be just and reasonable.

ORDER XLVL
Propatis, ADMINISTRATION, Trusrs, &

1. Letters of administration or probates of will in common form may
be granted by the Supreme Court or a fudge theveof, in St. Johu's or on
(ireuit, upon petition and aflidavit, notice of application therefor having
been put up in the Clerk’s office three days before making the sune, where
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the application is made in St. Johw's, and if and as long as may be re-
quired by the Judge on Circuit.

2. Where a caveat to such application shall be entered before rule or
fiat shall be made, or when, in the opinion of the Court or Judge, sufficient
objection shall appear agaiust & graut of letters of administration or pro-
hate, before granting the same all parties concerned therein (or so many
of them as the Comrt or Judge may consider necessary) shall be cited by
wrib of summons to appear and plead to the claim for administration or
probate, and the said Court or Judge, after default or trial, as the case
may be, shall make such order touching the premises as to justice shall
appertain.

o A will may be required to be proved in solemn form on the
petition, verified by affidavit, of one claiming as executor, or having, or
desiring to have execution of the alleged will, or by any person interested
in the will or in the estate of the alleged testator, for o writ of summons
upon such parties as the Court or Judge may direct to appear and plead
to the claim for such proof.

-4 The respective clerks or commissioners on circuit shall, at the close
of each term, return to the office of the Chief Clerk and Registrar of the
Supreme Court in St. John’s, a list of probates and letters of administra-
tion granted on circuit during such time, together with the original wills
of which probate or administration cum testamento annero may have been
granted, and the several administration bonds which may have heen taken
dwing such terms—the said clerks or commissioners having taken and
filed correct copies of said original wills—which returns shall be entered
in the book of acts of the Supreme Court of this island by the said Chief
Clerk and Registrar, and when so entered shall be as effectual in evidence,
and for all other purposes, as if the probate or administration bad been
granted by the said Supreme Court in St. John’s; and in case of the loss
of any original will in course of transmission to the Chief Clerk aud
tegistrar at St. John’s, or otherwise, the copy of such will, to be taken
and filed in manner aforesaid, shall be of equal avail for entering in the
books of acts, and for all other purposes as the original.

b. The Supreme Court or Judge may on motion or petition, or other-
wise in 2 summary way, whether any suit or other proceedings shall or
shall not be pending with respect to any probate or administration, order
any person to produce and bring into Court or into the Clerk’s office, or
otherwise as the Court or Judge may direct, any paper or writing being or
purporting to be testamentary, which may be shewn to be in the possession
or under the control of such person; and if it be not shewn that any such
paper or writing is in the possession or under the control of such person,
but it shall appear that there are reasonable grounds for believing that he
has the knowledge of any such paper or writing, the Court or Judge may
direct such person to attend for the purpose of being examined in open
Court, or upon interrogatories respecting the same, and such person shall



112 RULES OF COURT,

be bound to unswer such questions or interrogatories, and, if so ordered,
to produce and bring in such paper or writing, and shall be subject to the
like process of contempt in case of default in not attending or in not
answering such questions or interrogatories, or not bringing in such paper
or writing, as he would have been subject to in case he had been a party
to a suib in the Court and had made such default; and the costs of any
such motion, petition or other proceeding, shall be in discretion of the
Court or Judge.

6. Application may be made to the Courb or J udge for any of the
following purposes, that is to say: for an account of an estate or for
the adiministration or distribution of an estate or of a trust, or for the
payment or delivery of a legacy, or for the appointment of a receiver or
of ‘a guardian to the person or property of an infant or of a natural fool,
or of such as are or shall be deprived of their reason or understanding, or
for any matter or thing concerning the execution of the trusts or provi-
sions of any will, deed, or instrument, or for the removal of any executor,
adininistrator, receiver, guardian or trustee, or for the appointment of a
trustee to the property of a married woman, or of new trustees in the
place of trustees appointed by any will, conveyance or otherwise, in
tlic event of the death -or absence of such former trustees, or their re-
fusal to act, or heing desirous of being relieved of such trust, or acting
improperly, or becoming disqualified for any cause. Such application
shall be made by petition, filed in the Clerk’s office, verified by affidavit
and supported by such other affidavits as may be thought necessary,
setting forth succinctly the facts and circumstances of the case; and
thercupon the said Court may grant an order on any party or parties
interested, returnable on a day to be specified therein, to answer such
petition, and on hearing said parties or their counsel, and the affidavits,
depositions, or evidence by them respectively produced, shall grant or
refuse the prayer of such petition, or make such other order or orders in
the premises as justice shall requive.

7 When an executor or administrator, to whom probate or admini-
stration has been or may be granted, shall depart from and remain absent
from this colony for the period of oue year. without having appointed a
responsible attorney to act for and represent him, in either case the
Supreme Court or a Judge may, on petition verified by oath, shewing to
the satisfaction of the said Court or Judge that the interests of parties
concerned in the estate are or will be prejudiced by the absence of such
executor or administrator, appoint an administrator with the will annexed,
or administrator de bonis non, as the case may be, who shall respectively,
during the absence of such executor or administrator, on giving sufficient
security, have, possess, and exercise, all and singular the same power and
authority as the executor or administrator so absent as aforesaid, if per-
sonally present. And in case of contest proceedings shall and may be
similar to those provided under the second rule of this order.

8. Under special circumstances, where it may appear to the Court or
Judge to be just or expedient administration or probate may be granted



RULES OF COURT, 113

to some person other than the person ordinatily or by law entitled (o such
administration or probate,

9. No administration shall be issued, or guardian or receiver of pro-
perty appointed, until security to the satisfaction of the Court or Judge
shall be given Dy such administrator, guardian, or receiver, for the faith-
ful discharge of his duties, wnless the Court or a Judge shall otherwise
order.

10. Pending any suit touching the validity of the will of any deceased
person, or for obtaining, recalling, or revoking any probate or any grant of
administration, the Cowrt or Judge of probate wmay appoint an admini-
strator of the estate of such deceased person, and the administrator so
appointed shall have all the rights and powers of a general administrator
other than the right of distributing the residue of such estate, and every
such administrator shall be subject to the immediate control of the Court
or Judge, and act under its or his direction.

L1 After any grant of administration no person shall have power to
sue or prosecute any suit, or otherwise act as executor of the deceased, us
to the estate comprised in or affected by such grant of administration,
until such administration shall have heen recalled or revoked.

12, Where, before the revocation of any tewporary administration,
any proceedings have been commenced by or against any administrator so
appointed, the Court in which such proceedings are pending may order
that a suggestion be made upon the record of the revocation of such ad-
ministration and of the grant of probate or administration which shall
have been made consequent thereupon, and that the proceedings shall be
continued in the name of the new executor or administrator in like man-
ner as if the proceedings had been originally commenced by or against
such new executor or administrator, hut subject to such conditions and
variations, if any, as such Court may direct.

13. Where any probate or administration is revoked, all payments
bona fide made to any exccutor or administrator under such probate or
administration hefore the revocation thereof shall be a legal discharge to
the person making the same, and the executor or administrator who shall
have acted under any such revoked probate or administration, may retain
and reimburse himself in respect of any payments made by him, which
the person to whom probate or administration shall be afterwards granted,
might have lawfully made,

14. All persons and corporations making, or permitting to be made,
any payment or transfer, bone fide, upon any probate or letters of admini-
stration granted in respect of the estate of any deceased person, under the
authority of this order, shall be indemnified and protected in so doing,
notwithstanding any defect or circumstance whatsoever affecting the
validity of such probate or letters of administration.
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15. Where any person venounces probate of the will, of which he 18
appointed executor, or one of the exeeutors, the rights of such person in
yespees of the exeeutorship shall wholly cease, and the representation to
the testator, and the administration of his effects shall, and wmay, without
any further renunciation, go, devolve, and be committed in hike manner,
Tas 1f such person had not been appointed executor.

ORDER XLVIL
TIME.

1. Where by these rules, or by any judgment or order given or made
after the commencement of the prineipal Act, time for doing any act or
taking any proceeding is limited by months, and where the word “ month”
eeurs in any docunient which is part of any legal procedure under these
rules, such tiwe shall be computed by calendar months, unless otherwise
expressed.

2. Where any limited time less than six days from or after any date
or event iv appointed or allowed for doing any act or taking any proceed-
inu, Sunday, Christas Day, and Good Friday, shall not be reckoned in
tho computation of such lmited time.

2 Where the tine for doing any aet or taking any proceeding ex-
pites on a Sunday, or other day on which the offices are closed, and by
reason thereof such act or proceeding cannot be done or taken on that day,
such act or proceeding shall, so far as regards the time of doing or taking
the same, be held to Le duly done or taken if done or taken on the day on
which the offices shall next he open.

4. The day on which an order for security for costs is served, and the
time thenceforward until and including the day on which such security is
given, shall not be reckoned in the computation of time allowed to plead,
answer interrogatories, or take any other proceeding in the cause or
matter,

# 5. The Court or a Judge shall have power to enlarge or abridge the
time appointed by these rvules, or fixed by any order enlarging time, for
doing auy act or taking any proceeding, upon such terms (if any) as the
justice of the caze may require, and any such enlargement nay be ordered
although the application for the same 1s not made until after the expira-
tion of the tiute appointed or allowed.

6. The thme for delivering, amending, or filing any pleading, answer
or other docwment may be enlarged by consent in writing, without appli-
cation to the Court or a Judge.

7. Service of pleadings, notices, orders, rules, and other proceedings,
shall be effected before the hour of five in the afternoon, except on Sabur-
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days, when it shall be effected before the hour of two in the afternoon.
Service effected after five in the afternoon on any week-day except
Saturday, shall, for the purpose of computing any period of time subse-
quent to such service, be deemed to have heen ¢fected on the following
day. Rervice effectad after two in the afternoon on Saturday shall,
for the like purpose, be deemed to have been effocted an the following
Monday.

8. Inany case in which any particular number of duys, not expressed
to be clear days, is prescribed by these rules, the same shall be reckoned
exclusively of the fivst day and inclusively of the last day.

9. Inany cause or matter in whieh there has Leen no proceeding for
one year from the last proceeding had, the party who desires to proceed
shall give a month’s notice to the other party of his intention to procced.
An application on which no order has been made shall not, hut notice
of trial, although countermanded, shall be deemed a proceeding within
this rule.

10. An application to set aside an award must be made either in
Court or to a Judge within ten days next after such award has been made
and published to the parties, unless the Court or Judge hefore or alter the
expiration of such time shall otherwise order.

ORDER XLVIIL
ORIGINATING SUMMONSES,

L An originating summons is one by which proceedings are origi-
nated without writ, or which now is or hereafter by law or ovrders may be
preceded only by ez parte petition or atfidavit at the commencement of
the proceedings, and in which the Court or Judge may order that persons
not parties to the petition should he snmmoned.

2. An originating summons shall be in the form hereinafter pre-
seribed in appendix J, No. 32, with such variations as cireumstances may
require. ‘

s

3. Executors and administrators, trustees under any deed or instru-
went, trustees under insolvency, creditors, legatees, and next-of-kin, cestiris
gue trust, and persons claiming by assienment ov otherwise under such
person, may take out, as of course, an orviginating summons veturnable in
chabers for sueh relief of the nature or kind following, s may by the
summons be specified and as the eircumstances of the case Ly require,
(that is to say) the determination, without an administration of the estute
or trust, of any of the following questions or matters:—

&

() Any question affecting the rights or intevests of the person
claiming to be creditor, legatee, next-of-kin, ov resti/ que trust
and the proof and payiment of his claim ;
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() The ascertainment of any class of creditors, legatees, next-of-kin,
or others;

{¢.) The furnishing of any particular accounts by the executors, or
administrators, or trustees, and the vouching (when necessary)
of such accounts;

() The payment into Court, or to the parties, or otherwise, of any
money in the hands of the executors, or administrators, or
trustees;

() Directing the executors, or administrators, or trustees, to do or
abstain from doing any particular act in their character as
gsuch executors, or administrators, or trustees ;

(/) The approval of any sale, purchase, compromise, or other trans-
action ;
(g.) The determination of any question arising in the administration
of the estate or trust.
4. Any of the persons named in the last preceding rule may. in like
manner, apply for and obtain an order for—
(z.) The administration of the estate of the deceased ;

(b.) The administration of the trust.

5. The persons to be served with the swnmons under the last two
preceding rules in the first instance, shall be the following, that is to say:

A, Where the summons is taken out by an executor, or adminis-
trator, or trustee—

() For the determination of any question, under sub-gections («),
(), (f) or (g), of rule 3, the persons, or one of the persons,
whose rights or interests are sought to be affected ;

(b) For the determination of any question, under sub-section (b) of
rule 33, any member, or alleged memwmber, of the class ;

w (¢.) For the determination of any question, under sub-section (¢) of
rule 8, any person interested in taking such accounts ;

(d.) For the determination of any question, under sub-section (d) of
rule B, any person interested in such money ;

(e.) For relief under sub-section (a) of rule 4, the residuary legatees,
or next of kin, or some of them ;

(/) Yor velief under sub-section (b) of rule 4, the cestivis que trust, or
somie of them ;

(#.) It there are more than one executor, o administrator, or trustee,
and they do not all concur in taking out the sminmons, those
who do noet coneur,
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B. Where the summons is taken out by any person other than the
oS, v :
executors, administrators, or trustees, the said executors, ad-
ministrators, or trustees.

6. Any mortgagee, mortgagor, whether legal or equitable, or any
person entitled to or having preperty subject to a legal or equitable
charge, or any person having the right to foreclose or redeem any mort-
gage, whether legal or equitable, may take out,as of course, an originating
summeons returnable in Chambers. for such relief of the nature or kind
following as may by the summons be specified, and as the circumstances
of the case may require; that is to say :—

(i) Sale, foreclosure, delivery of possession by the mortgagor, redemp-
tion, re-conveyance, delivery of possession by the mortgagee.

7. The persons to be served with the summons, under the last pre-
ceding rule, shall be such persons as under the existing practice in equity
would be the proper defendants to an action for the like relief as that
specified by the summons.

8. The Court or a Judge may direct such other persons to be served
with the summons as they or he may think fit,

9. The application shall be supported by such evidence as the Court
or a Judge may require, and directions may be given as they or he may
think just for the trial of any questions arising thercout.

10. It shall be lawful for the Court or a Judge, upon such summons,
to pronounce such judgment, as the nature of the case may require,

L1. The Court or a Judge may give any special directions touching
the carriage or execution of the judgment, or the service thereof upon
persons not parties, as they or he may think just.

12. Tt shall not be obligatory on the Court or a Judge to pronounce
or make a judgment or order for the administration of any trust or of the
_estate of any deceased person, if the questions between the parties can Le
‘properly determined without such judgment or order.

&)

13. The issue of a summons under rule 3 of this order, shall not
interfere with or control any power or discretion vested in any executor,
administrator, or trustee, except so far as such interference or control may
necessarily be involved in the particular relief sought.

14, Parties served with an originating summons must enter an ap-
pearance in the Chief Clerk’s office before they are heard.
ASSISTANCE 0OF EXPERTS,

I5. The Court or a Judge may, in such way as may be thought fit,
obtain the assistance of accountants, merchants, engineers, actuaries, and
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other scientific persons, the better to enable any matter to be deterinined,
and the certificate of any such person may be acted upon.

ATTENDANCES

16. Where, upon the hearing of the summons to proceed, or at any
time during the prosecution of the judgment or order, it appears to the
Court or Judge with respect to the whole or any portion of the proceed-
ings, that the interests of the parties can be classified, he may require the
parties constituting each or any class to be represented by the same
solicitor, and may direct what parties may attend all or any part of the
proceedings ; and where the parties constituting any class canuot agree
upon the solicitor to represent them, the Court or Judge may nominate
such solicitor for the purpose of the proceedings before him; and where
any one of the parties constituting such class declines to authorize the
solicitor so nominated to act for him, and insists upon being represented
by w different solicitor, such party shall personally pay the costs of his
own solicitor of and relating to the proceedings hefore the Court or Judge,
with respect to which such nowmination shall have been made, and all such
further costs as shall be cccasioned to any of the parties by his being re-
presented by a dilferent solicitor from the solicitor so to be nominated.

17. Whenever in any proceeding before a Court or Judge the same
solicitor is employed for two or more parties, such Court or Judge may at
his discretion requive that any of the said parties shall le represented
before him by a distinet solicitor, and adjourn such proceedings until such
party is s0 represented,

18. Auy parties other than those who shall have been directed to
attend may attend at their own expense and upon paying the costs, if any,
occasioned by such attendance, or, if they think fit, they may apply by
summons for liberty to attend at the expense of the estate, or to have the
conduct of the action cither in addition to or in substitution for any of
the parties who shall have been directed to attend.

ADVERTISEMENTS FOR CREDITORS AND CLATMANTS.

19. Where a judgment or order is given or made, whether in Court
or in Chambers, direeting an account of debts, claims, or liabilities, or an
inquiry for next of kin, or other unascertained persons, unless otherwise
ordered, all persons who do not come in and prove their claims within the
time which may be fixed for that purpose by adverlisenent, shall be ex-
cluded from the benefit of the judgment or order.

INTEREST.

20 ‘Where a judgment or order is made directing an account of the
debts of a deceased person, unless otherwise ordered, interest shall be
computed on suell debts, to snch of thein as carvy interest after the rate
they respectively carry, and as to all others after the rate of five per cent,
per annum from the date of the judgment or order,
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MASTER'S REPORTS.

21. A master’s report (subject to further directions) shall be contirmed
as of course, unless within four days, or such further time as may be al-
lowed by the Court or Sudge, after filing the report of the master, (notice
to the parties having been given of the report heing made), any party
concerned shall give notice to the other parties of and file and serve ex-
ceptions. Such exceptions shall be heard at a time to be appointed on
motion of any party to the proceedings, when the report may be con-
firmed, varied, or remitted for further consideration to the same or any
other master. The report and proceedings therein, or so much as shall be
necessary, shall be entered up with the judgment.

ORDER XLIX.
Norwes, PrRINTING, PAPER, Corigs, Orrice Corigs, MiNures, &c.
3 H 2

1. All notices required by these rules shall be in writing, unless ex-
pressly authorized by the Court or a Judge to be given orally.

2. All accounts, copies and papers shall be written upon uniform
foolscap paper, bookwise, unless the nature of the document renders it
impracticable.

3. Proceedings required to be printed shall be printed on folio paper,
with an inner margin about three-quarters os an inch wide, and an outer
margin about two inches wide.

4. Any affidavit may be sworn to either in print or in manuseript,
or partly in print and partly in manuscript.

5. Where, pursuant to these rules, any pleading, notice, special case,
petition, deposition, affidavit, or other document is to he printed, and
where any printed or other office copy of any such document is to be
taken, the following regulations shall be observed :— '

() The party on whose behalf the deposition or atfidavit is talen
and filed is to print the same in the manuer provided by rule
3 of this order;

(0.) To enable the party printing to print any deposition or atfidavit,
the officer with whom it is filed shall, on demand, permit such
party to take a copy;

(¢.) The party printing shall, on demand in writing, furnish to any
other party any number of printed copiss, not exceeding ten,
upon payment therefor at the rate of two cents per folio for
one copy, and one cent per folio for every other copy ;

{d.) As between a solicitor delivering any printed copies and hds
client, credit shall be given by the solicitor for the whole
amount payable by any other party for such printed copies ;
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(¢) The party entitled to be furnished with a print shall not be
allowed any charge in respect of a written copy, unless the
Court or Judge shall otherwise direct ;

(f) The party by or on whose behalf any deposition, affidavit or cer-
tificate is filed shall leave a copy with the officer with whom
the same is filed, who shall examine it with the original and
mark it as an office copy: such copy shall be a copy printed
as above provided, where such deposition or affidavit is to be
printed ;

(9.) The party or solicitor who has taken any printed or written office
copy of any deposition or affidavit is to produce the same upon
every proceeding to which the same relates;

(h) Where any party is entitled, on notice or demand, to a copy of any
deposition, affidavit, proceeding or document filed or prepared
by or on behalf of another party, which is not required to be
served with the original proceedings, or which is not required
to be printed, such copy shall be furnished by the party by
whom or on whose behalf the same has been filed or prepared;

(i) The party requiring any such copy, or his solicitor, is to make o
written application to the party by whom the copy is to be
furnished, or his solicitor, with an undertaking to pay the
proper charges, and thereupon such copy is to be made and
ready to be delivered at the expiration of twenty-four hours
after the receipt of such request and undertaking, or within
such other time as the Court or a Judge may in any case
direct, and is to be furnished accordingly upon demand and
pay of the proper charges;

(7.) Tt shall be stated in a note at the foot of every affidavit filed on
whose behalf it is so filed, and such note shall be printed on
every printed copy of an affidavit or set of affidavits, and
copied on every office copy and copy furnished to a party;

() The name and address of the party or solicitor by whom any
copy is furnished is to be indorsed thereon in like manner as
upon proceedings in Court, and such party or solicitor is to
be answerable for the same being a true copy of the original,
or of an office copy of the original, of which it purports to be
a copy, as the case may be;

(1) The folios of all printed and written office copies, and copies
delivered or furnished to a party, shall be numbered consecu-
tively in the margin thereof, and such written copies shall be
writfen in a neat and legible manner, and paged uniformly
with the printed copies ;

(m.) In case any party or solicitor who shall be required to furnish

any such written copy as aforesaid, shall either refuse, or, for

twenty-four hours from the time when the application for
such copy has been made, neglect to furnish the same, the

e
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person by whow such application shall be made shall be at
liberty to procure an office copy from the office in which the
original shall have been filed, and in such case no costs shall
be payable to the solicitor so making default in respect of the
copy so applied for;

(n.) Where proceedings are important or- vcluminous the Court or
Judge may order documents to be printed, and where, by any
order of tae Court or a Judge, any pleading, evidence, or other
document is ordered to be printed, the Courl or Judge may
order the expense of printing to be borne and allowed, and
printed copies to be furnished by and to such parties and
upon such terms as shall be thought fit.

ORDER L.
1.—ORDERS, SERVICES, &C.

1. When an order of which service is to be effected is made, either
the original or an office copy shall be filed.

2. It shall not be necessary to the regular service of an order that
the original order be shown if an office copy of it be exhibited, and then
only if required by the party served.

3. All writs, notices, pleadings, warrants and other documents, pro-
ceedings, and written communications in respect of which personal service
is not requisite shall be sufficiently served if left within the prescribed
Liours, at the address for service of the person to be served,

4. Notices sent from any office of the Supreme Court may be sent
by post ; and the time at which the notice so posted would be delivered
in the ordinary course of post shall be considered as the time of service
thereof, and the posting thereof shall be a sufficient service.

5. Where no appearance has been entered for a party, or where a
party or his solicitor as the case may be, has omitted to give an address
for service as required by Orders IV.and XII, all writs, notices, plead-
ings, orders, warrants, and other documents, proceedings and written
communications in respect of which personal service is not requisite may
be served by filing them with the proper officer.

6. Where personal service of any writ, notice, pleading, order, war-
rant, or other docuiment, proceeding, or written communication is required
by these rules or otherwise, the service shall be effected as nearly as may
be in the manner prescribed for the personal service of a writ of summons.

7. Where personal service of any writ, notice, pleading, order, war-
rant, or other document, proceeding or written communication is required
by these rules or otherwise, and it is made to appear to the Court or u

16
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Judge that prompt personal service cannot be effected, the Court or Judge
may make such order for substituted or other service, or for the substitu-
tion of notice for service by letter, public advertisement, or otherwise, as
may be just.

8. Where a party after having sued or appeared in person has given
notice in writing to the opposite party, or his solicitor, through a solicitor,
that such solicitor is authorised to act in the cause or matter on his behalf,
all writs, notices, pleadings, orders, warrants, and other documents, pro-
ceedings, and written communications, which ought to be delivered to or
served upon the party on whose behalf the notice is given shall thereafter
be delivered to or served upon such solicitor.

9. Affidavits of service shall state when, where and how, and by
wliom, such service was effected.

ORDER 1T.
APPLICATION 0F RULES 1IN CROWN AND REVENUE CASES.

1. Subject to the provisions of this order, nothing in these rules, save
as expressly provided, shall affect the procedure or practice in any of the
following causes or matters,

(«.) Criminal proceedings ;
(.) Proceedings on the Crown side of the Court;
(¢.) Proceedings on the Revenue side of the Court,

2. The following orders shall, as fa1 as they are applicable, apply to
all civil proceedings on the Crown side of the Court, including mandamus
and prohibition, and also to gquo warranto, and to all proceedings in
revenue matters, namely :—

(«.) Order XXVII (Amendment);
(b)) Order XXXI. (Special case);
() Order XXXIV. (Affidavits);
(d.) Order XLIL (Motions);

(¢.) Order XLVIL (Time);

(£) Orvder XLIX. (Notices, &c.);

(g.) Order LIL (N(hl—@Olnpliuncef).

3. Where pleadings in prohibition are ordered, the pleadings and
subsequent proceedings, including judgment and assesssment of damages,
if any, shall be, as nearly as may be, the same as in an ordinary action for
damages.
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ORDER LIIL
ErrEcT oF NoON-COMPLIANCE.

1. Non-compliance with any of these rules, or with any rule of
practice for the time being in force, shall not render any proceedings
void unless the Court or a Judge shall so direct; but such proceedings
may be set aside either wholly or in part ag irregular, or amended, or
otherwise dealt with in such manner and upon such terms as the Court
or Judge shall think fit.

2. No application to-set aside any proceedings for irregularity shall
be allowed unless made within reasonable time, nor if the party applying
has taken any fresh step after knowledge of the irregularity.

3. Where an application is made to set aside proceedings for irregu-
larity, the several objections intended to be insisted upon shall be stated
in the notice of motion or order.

4. When an order is taken out to set aside any process or proceeding
for irregularity with costs, and the order or application is dismissed gene-
rally without any special direction as to costs, it is to be understood as
dismissed with costs.

ORDER LIII.
MiISCELLANEOUS RULES.

1. Consolidation of causes or matters may take place by order of the
Court or Judge as in manner heretofore in use.

2. Writs, causes, and matters may at any time be transferred to or
from the circuits, and from one place to another, or from one judicial
distriet to another, by order of the Court or Judge.

3. Proceedings in actions of replevin shall be commenced by writ of
summons and statement of claim instead of declaration, and the action
shall be pleaded to and proceeded with to final judgment as in other cases.

4. In actions upon written instruments, in which any of the parties
are designated by the initial letter or letters, or some contraction of the
christian or first name or names, or in cases in which the party’s name is
only known by such initial or contraction, it shall be sufficicnt in all pro-
ceedings to designate such person by such initials or contraction.

ORDER L1V,
Practice or tnE StrPrEME Court oy CIRerTr.

1. The foregoing orders and rules shall, so far as they ave applicable,
be the practice of the Supreme Court on cireuit, subject to the provisions
of this order, and to particular orders and divections of the Court or Judge
in any action or matter,
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9. The writs shall be returnable out of Saint John’s “on the first day
of next term” in any given place, or upon a named day in term.

3. The appearance need not be filed, and may be made by the Clerk
of the Court making an entry on the writ and in his record book, of the
defendant’s appearance either in person or by his solicitor, with his
address.

4 The defence (where no solicitor appears) shall be entered in short
terms or by the known title and effect of a defence, by a clerk upon the
writ or upon a paper annexed thereto, and a memorandum thereof shall
he made in his record book. Where a solicitor appears he shall enter the
defence in manner aforesaid or more fully if he so desires. Where an
account is involved in the defence it shall be furnished by the defendant
and annexed to the proceeding.

5. All other pleadings, after statement of claim, shall be entered as
nearly as may he according to the preceding rule.

6. The verdict or [and] judgment shall he entered upon or with the
writ and pleadings, and be noted in the record book.

7. Actions shall be tried on the return day of the writ unless other-
wise allowed or ordered by the Judge.

8. The defendant must be distinetly called upon in open Court to
appear, and in cases of default an affidavit of service of the writ and claim
must be filed before judgment. The Judge may, or may not on default
require evidence of the amount due in actions of debt, or liquidated de-
mand, or of title in actions of ejectment. Where it shall appear to the
Court that from remoteness of residence or other cause a defendant has
not had sufficient time to appear, the trial shall be postponed for such
time as the Judge may direct.

9. In applications for probate or letters of administration, the Court
or Judge may dispense with notice of application.

10. A seal shall be unnecessary on probate and letters of admini-
stration granted on circuit. The signature of a Judge or of a clerk
or commissioner shall be sufficient.

11. An action ou cireuit not wholly concluded there may, although
not transferred, be proceeded with by the Court or Judge in St. John's to
final judgment as if on circuit.

12. New tiials, and reviews of judgments, findings or orders on circuit
may be had in cases similar to those in which the same may be had in
gt Johw's. When it is intended to make an applieation (where it is
allowable by the foregoing rules) to two or more Judges, a notice of appli-
cation setting out the grounds thereof must be filed with the officer of the
Court on circuit and brought to the notice of the Judge on circuit within
two days from the time of the decision sought to be reviewed unless the
time be extended.





